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In re INDYMAC BANCORP, INC., Debtor.
Alfred H. Siegel, solely as Chapter 7 Trustee of the es-
tate of IndyMac Bancorp, Inc., Plaintiff,

V.

Federal Deposit Insurance Corporation, in its capacity
as Receiver of IndyMac Bank, F.S.B. and as Conservat-
or of IndyMac Federal Bank, F.S.B., Defendant.

Bankruptcy No. 2:08-bk-21752-BB.
Adversary No. 2:09-ap—-01698-BB.
March 29, 2012.

David M. Stern, Lee R. Bogdanoff, Matthew Heyn,
Whitman L. Holt, Robert J. Pfister, Klee, Tuchin, Bog-
danoff & Stern LLP, Los Angeles, CA, for Plaintiff.

Allan H. Tckowitz, John W, Kim, Nossaman LLP, Los
Angeles, CA, for Defendant.

REPORT AND RECOMMENDATION OF THE
HONORABLE SHERI BLUEBOND, UNITED
STATES BANKRUPTCY JUDGE, TO THE
UNITED STATES DISTRICT COURT FOR THE
CENTRAL DISTRICT OF CALIFORNIA CON-
TAINING PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND FINAL JUDG-
MENT REGARDING COMPETING MOTIONS
FOR SUMMARY JUDGMENT WITH RESPECT
TO THE OWNERSHIP OF CERTAIN TAX RE-
FUNDS

SHERI BLUEBOND, United States Bankruptcy Judge.

*1 This Report and Recommendation is respectfully
submitted by the undersigned Judge of the United States
Bankruptcy Court for the Central District of California
(the “Court”) to the United States District Court for the
Central District of California (the “District Court”) pur-
suant to 28 U.S.C. § 157(c)(1) and Federal Rule of
Bankruptcy Procedure 9033 based upon the District
Court's prior determination that the matters addressed
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herein constitute a “non-core proceeding.” See Siegel v.
FDIC (In re IndyMac Bancorp Inc) No.
11-03969-RGK, 2011 WL 2883012, at *5-7 (C.D.Cal.
July 15, 2011).

As detailed more fully below, the Court hereby re-
commends (1) that the District Court adopt all of this
Court's proposed findings of fact and conclusions of
law; (2) that the District Court sever, from the balance
of the litigation, the claims which are the subject of this
Report and Recommendation; and (3) that the District
Court enter a final judgment in favor of Alfred H.
Siegel, Chapter 7 Trustee of the estate of IndyMac Ban-
corp, Inc. and plaintiff in this proceeding (the
“Trustee”), on those severed claims pursuant to Federal
Rule of Civil Procedure 54(b).

I. PROCEDURAL BACKGROUND

1. On July 31, 2008 (the “Petition Date”), IndyMac
Bancorp, Inc. (“Bancorp”) filed a voluntary petition un-
der chapter 7 of title 11 of the United States Code (the
“Bankruptcy Code”), thereby commencing the bank-
ruptcy case pending before this Court as /n re IndyMac
Bancorp,  Inc., Case No.  2:08-bk-21752-BB
(Bankr.C.D.Cal.) (the “Bankruptcy Case”). The filing of
the Bankruptcy Case created a bankruptcy estate under
Bankruptcy Code section 541(a).

2. On August 4, 2008, the Office of the United
States Trustee duly appointed Alfred H. Siegel as the
interim Chapter 7 Trustee in the Bankruptcy Case. On
December 4, 2008, the Court entered an order duly ap-
pointing Mr. Siegel as the permanent Chapter 7 Trustee
in the Bankruptcy Case.

3. On or about November 26, 2008, the Federal De-
posit Insurance Corporation as Receiver of IndyMac
Bank, F.S.B. and as Conservator for IndyMac Federal
Bank, F.S.B. (the “FDIC”) filed a proof of claim in the
Bankruptcy Case, which the Court's clerk assigned
claim number 62 (the “FDIC Proof of Claim”). The FD-
IC Proof of Claim asserts various claims against the
Bancorp bankruptcy estate in the FDIC's capacity as Re-
ceiver of IndyMac Bank, F.S.B. (the “Bank”) and as
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Conservator for IndyMac Federal Bank, F.S.B.
(“Federal Bank” and together with the Bank, the
“IndyMac Banks”), including claims related to the FD-
IC's purported ownership of various tax refunds. The
parties have stipulated that, subsequent to the filing of
the FDIC Proof of Claim, the FDIC as Conservator for
Federal Bank was replaced by the FDIC as Receiver of
Federal Bank, and the FDIC in its capacity as Receiver
of Federal Bank was substituted for the FDIC as Con-
servator of Federal Bank in this litigation [see Docket
Nos. 53 & 54]. Accordingly, reference to the “FDIC” in
this Report and Recommendation is to the FDIC both as
Receiver of the Bank and as Receiver of Federal Bank.

*2 4. On June 11, 2009, the Trustee filed his Com-
plaint (1) Objecting to FDIC Claim; (2) For Subordina-
tion of FDIC Claim; (3) Counterclaim for Declaratory
Relief (the “Initial Complaint” [Docket No. 1] ™)
against the FDIC in its capacity as Receiver of the Bank
and as Conservator of Federal Bank, thereby commen-
cing the adversary proceeding pending before this Court
as Siegel v. FDIC (In re IndyMac Bancorp, Inc.), Ad-
versary Proc. No. 2:09-ap-01698-BB (Bankr.C.D.Cal.)
(the “Adversary Proceeding™).

FN1. Unless otherwise described, all bracketed
references to docket numbers in this Report and
Recommendation refer to the CM/ECF docket
maintained for the Adversary Proceeding.

5. The Trustee and the FDIC thereafter entered into
a series of consensual stipulations extending the FDIC's
time to respond to the Initial Complaint, which stipula-
tions were approved by the Court [see Docket Nos. 6, 7,
9,10, 19, 20, 22, 23,25 & 26].

6. On April 19, 2011, the Trustee filed his First
Amended Complaint (1) Objecting to FDIC Claim; (2)
For Subordination of FDIC Claim; (3} Counterclaim
for Declaratory Relief, which is the operative complaint
in the Adversary Proceeding (the “Complaint” [Docket
No. 28] ). The Complaint contains five claims for relief,
four of which seek the disallowance or subordination of
the FDIC Proof of Claim under provisions of the Bank-
ruptcy Code. The fifth claim for relief seeks a declara-
tion that the Trustee, as representative of Bancorp's es-
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tate, is entitled to receive all tax refunds resulting from
consolidated or combined tax returns filed for the years
2000 through 2008 as property of Bancorp's estate un-
der Bankruptcy Code section 541(a).

7. On April 19, 2011, the Trustee also filed his Mo-
tion for Summary Judgment on Plaintiff's Fifth Claim
for Relief, or, in the Alternative, for an Order that Cer-
tain Material Facts Are Not Genuinely in Dispute (the
“Trustee MSJ” [Docket No. 31] ). In support of the
Trustee MSJ, the Trustee submitted declarations from
Benjamin P. Saul and Susan P. Tomlinson with certain
exhibits thereto [Docket No. 32], as well as a statement
of uncontroverted facts [Docket No. 33].

8. Before answering the Complaint or responding to
the Trustee MSJ, the FDIC filed a Motion to Bifurcate
or Sever and Withdraw Reference of Only “Part” of the
Adversary Proceeding Related to Tax Refund Claims
and Offsets in the District Court (the “FDIC Withdrawal
Motion” [Docket No. 1 in Civil Case No.
11-03969-RGK] ). The Trustee opposed the FDIC
Withdrawal Motion, and the District Court ultimately
denied the motion by order dated July 15, 2011. Siegel
v. FDIC 2011 WL 2883012, In that order, the District
Court (1) rejected the FDIC's arguments for mandatory
withdrawal of the bankruptcy reference, id at *4-5; (2)
concluded that the parties' tax refund “ownership dis-
pute is non-core,” id. at *6; but (3) declined to per-
missively withdraw the reference based upon the effi-
ciencies associated with leaving the tax refund litigation
before this Court, including “the knowledge that bank-
ruptcy courts routinely resolve these types of disputes,”
id. at *7.

*3 9. On June 2, 2011, the FDIC filed its answer to
the Trustee's Complaint (the “FDIC Answer” [Docket
No. 38] ) and asserted a counterclaim for declaratory re-
lief regarding the ownership of certain tax refunds (the
“FDIC Counterclaim”).

10. On June 3, 2011, the FDIC filed an opposition
to the Trustee MSJ [Docket No. 39] and a competing
Cross—-Motion for Partial Summary Judgment on (A)
Count One o f Counterclaim, ( B) Plain tif's Fifth Claim
for Relief, and (C) Offset Rights for Tax Refunds and Li-
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abilities Asserted in Paragraphs 64, 65 and 66 of
Plaintiff's First Claim, or for an Order that Certain Ma-
terials Facts Are Not in Dispute (the “FDIC MSJ”
[Docket No. 41 ] ). In support of these two pleadings,
the FDIC submitted certain additional materials, includ-
ing a declaration from Brent H. Frost (the “Frost De-
claration” [Docket No. 43] ), a declaration from James
A. Thormahlen (the “Thormahlen Declaration” [Docket
No. 44] ), a declaration from John W. Kim [Docket No.
45], a statement of uncontroverted facts in support of
the FDIC MSJ [Docket No. 46], and a separate state-
ment of supposedly genuine issues and uncontroverted
facts in support of its opposition to the Trustee's state-
ment of uncontroverted facts and the Trustee MSJ]
[Docket No. 40].

11. From and after June 3, 2011, the Court was ef-
fectively faced with two “dueling” motions for sum-
mary judgment regarding the tax refunds, which the
Court viewed as advocating opposite sides of the same
coin. Other bankruptcy courts have considered and re-
solved very similar litigation arising in a very similar
procedural posture. See, e.g., BankUnited Fin. Corp. v.
FDIC (In re BankUnited Fin. Corp.) (“BankUnited”),
462 B.R. 885 (Bankr.S.D.Fla.2011) (opinion resolving
cross-motions for summary judgment regarding whether
certain tax refunds were property of a debtor-parent's
bankruptcy estate or property of the FDIC as receiver);
Zucker v. FDIC ( In re NetBank, Inc.) (“NetBank”), 459
B.R. 801 (Bankr.M.D.F1a.2010) (same).

12. to a stipulated briefing schedule, both parties
thereafter filed further briefs and declarations in support
of and in opposition to their respective cross-motions.
More specifically,

» On November 15, 2011, the Trustee filed, inter alia,
(1) an opposition to the FDIC MSJ [Docket No. 59],
(2) a supplemental declaration of Susan P. Tomlinson
with certain exhibits thereto (the “First Supplemental
Tomlinson Declaration” [Docket No. 62] ), and (3)
evidentiary objections to the Frost Declaration
[Docket No. 63].

» On December 6, 2011, the parties filed a Joint No-
tice Pursuant to LBR 7030-1(b)(4), attaching certain
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marked deposition transcripts {[Docket No. 67]./?

FN2. As explained below, the Court ultimately
did not rely on any of this deposition testimony
in reaching the proposed findings and conclu-
sions set forth in this Report and Recommenda-
tion.

» On December 6, 2011, the Trustee filed, inter alia, a
reply brief in further support of the Trustee MSJ
[Docket No. 68].

» On December 6, 2011, the FDIC filed, inter alia, (1)
a reply brief in further support of the FDIC MSIJ
[Docket No. 72], (2) a declaration of William Lesse
Castleberry (the “Castleberry Declaration” [Docket
No. 73] ), (3) a declaration of Stephan H. Wasserman
(the “Wasserman Declaration” [Docket No. 74] ), (4)
a response to the Trustee's evidentiary objections to
the Frost Declaration [Docket No. 75], (5) evidentiary
objections to the First Supplemental Tomlinson De-
claration [Docket No. 761, (6) a reply to the Trustee's
response to the FDIC MSJ under Local Bankruptcy
Rule 7056-1(c)(2) [Docket No. 77], and (7) a supple-
mental declaration of John W. Kim [Docket No. 79].

*4 « On December 8, 2011, the Trustee filed eviden-
tiary objections to the Castleberry Declaration and to
the Wasserman Declaration [Docket No. 81].

+ On December 9, 2011, the Trustee filed a second
supplemental declaration of Susan P. Tomlinson,
which made one correction to paragraph 6 of the First
Supplemental Tomlinson Declaration (the “Second
Supplemental Tomlinson Declaration” [Docket No.
821).

» On December 12, 2011, the FDIC filed a response to
the Trustee's evidentiary objections to the Castleberry
Declaration and to the Wasserman Declaration, which
included another declaration of John W. Kim [Docket
No. 83].

13. On December 13, 2011, the Court heard oral ar-
gument from the parties regarding their cross-motions
for summary judgment and evidentiary objections, mak-
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ing certain oral rulings [see Docket No. 84 (transcript of
December 13 hearing) |. After this hearing, the Court
continued the hearing to January 24, 2012 and ordered
the parties to file simultaneous supplemental briefs re-
garding the legal effect, if any, of the deemed rejection
of an executory contract on the parties' tax refund own-
ership dispute.

14. The Trustee and the FDIC filed their respective
supplemental briefs on January 13, 2012 [Docket Nos.
85 & 88]. Thereafter, the Trustee moved for leave to
file a short written response to what the Trustee inter-
preted as a new argument in the FDIC's supplemental
brief [Docket No. 89]. The Court granted this motion
via an order entered on January 18, 2012 [Docket No.
91}, and afforded each side the opportunity to file one
additional supplemental reply brief. The Trustee and the
FDIC each filed an additional brief [Docket Nos. 92 &
93].

15. The Court held a further hearing regarding the
cross-motions on January 24, 2012 [see Docket No. 97
(transcript of January 24 hearing) ]. After the hearing,
the Court ruled from the bench that the Court would re-
commend granting the Trustee MSJ and denying the
FDIC MSIJ. The Court then set a further hearing for
February 29, 2012, in order to allow the parties to ad-
dress certain procedural issues regarding transmission
of this Report and Recommendation to the District
Court, along with any objection and response pursuant
to Federal Rule of Bankruptcy Procedure 9033. Pursu-
ant to a stipulation between the parties and the Court's
order approving the stipulation [Docket Nos. 98 & 99],
this hearing was continued to March 13, 2012, the
parties jointly agreed that it was appropriate to include
the proposed entry of a final order under Rule 54(b) in
this Report and Recommendation, and a briefing sched-
ule was set for the FDIC's objection and the Trustee's
response under Federal Rule of Bankruptcy Procedure
9033(b).

16. Prior to the continued hearing and on the sched-
ule set forth in their stipulation, the parties submitted
briefing regarding the form of a report and recommend-
ation, which included competing proposed forms sub-
mitted by the FDIC and the Trustee [Docket Nos.
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102-103 & 105]. At the March 13, 2012 hearing, the
Court allowed the parties to present oral argument re-
garding the competing forms. Based upon that argu-
ment, the Court indicated that certain changes should be
made. The Court had explicit instructions with respect
to a portion of the form of a report and recommendation
through paragraph 53. The Court further indicated that
it would review and make revisions to the balance of the
proposed report sua sponte as it deemed appropriate.
Thereafter, the Court requested the Trustee to submit a
revised report and recommendation consistent with the
Court's determinations at the hearing through paragraph
53 of the proposed report, which the Trustee did. The
Court further reviewed the revised report and recom-
mendation and made additional changes in the process
of preparing the final form of the Court's Report and
Recommendation. Except to the extent incorporated
herein, all objections concerning the form of this Report
and Recommendation have been overruled.

*5 17. The Court has devoted substantial resources
to fully evaluating the respective positions of the Trust-
ee and the FDIC. The Court permitted two extra rounds
of briefing, so that each side was ultimately allowed to
file five separate merits briefs. Similarly, the Court
scheduled and held two lengthy hearings to allow coun-
sel for each side a full and fair opportunity to advance
all relevant arguments. As such, the Court believes that
it has a robust foundation upon which to propose find-
ings and conclusions to the District Court.

18. Pursuant to 28 U.S.C. § 157(c)(1) and Federal
Rule of Bankruptcy Procedure 9033, this Report and
Recommendation is intended to provide proposed find-
ings of fact and conclusions of law for the District
Court, along with this Court's ultimate recommendation
regarding how the District Court should dispose of the
tax refund-related portions of this Adversary Proceed-

ing.

II. JURISDICTION AND VENUE
19. Pursuant to 28 U.S.C. § 1334(b), Congress ves-
ted jurisdiction over this Adversary Proceeding in the
District Court. Under 28 U.S.C. § 157(a), Local Bank-
ruptcy Rule 5011-1(a), and District Court General Or-
der No. 266, this Court may exercise jurisdiction over
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all aspects of this Adversary Proceeding. Because the
District Court determined that the tax refund-related as-
pects of this Adversary Proceeding are “non-core,” this
Court cannot enter a final judgment on those aspects of
the case. See Stern v. Marshall 564 U.S. , 131
S.Ct. 2594, 2596, 180 L.Ed.2d 475 (2011); Siegel v.
FDIC, 2011 WL 2883012, at *5. Instead, absent consent
of all parties to the proceeding under 28 U.S.C. §
157(c)(2), this Court's must prepare proposed findings
of fact and conclusions of law for the District Court's
review under the framework established by 28 U.S.C. §
157(c)(1) and Federal Rule of Bankruptcy Procedure
9033. The FDIC will not consent to this Court's entry of
a final judgment regarding the tax refunds. See Dec. 13,
2011 Hr'g Tr. at 14:9~14. This Report and Recommend-
ation must therefore be submitted to the District Court,
and the District Court must enter an order consistent
with the District Court's rejection, acceptance, or modi-
fication of the Report and Recommendation under Fed-
eral Rule of Bankruptcy Procedure 9033(d).

20. Because the Bankruptcy Case is pending in the
Central District of California, venue of the Adversary
Proceeding in this Court and in the District Court is
proper pursuant to 28 U.S.C. § 1409(a).

III. PROPOSED FINDINGS OF FACT

21. Despite the volume of material before the
Court, the Court does not believe it necessary to make a
large number of factual findings in order to dispose of
the Trustee MSJ and the FDIC MSJ. Rather, upon the
Court's extensive review and consideration of the legal
briefing, declarations, documents, and other materials
before it, the Court has determined that there is no
genuine dispute as to the following propositions of fact
that are actually material to the resolution of the matters
addressed herein as a matter of law .FN3

FN3. The Court believes that all of the matters
described in this Part III of the Report and Re-
commendation are purely factual, but to the ex-
tent they involve any legal conclusions, they
should be treated as such. Likewise, the pro-
posed legal conclusions and analysis in Part V
below contain discussion of additional factual
issues that, although relevant for purposes of
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considering certain arguments made by the
parties, ultimately are not material for purposes
of ruling on the Trustee MSJ or the FDIC MSIJ.
To the extent the District Court disagrees with
any of the Court's materiality analysis, the fac-
tual propositions at issue in Part V should be
treated as though they were set forth in this
Part I11.

*6 22. At all times material to this Adversary Pro-
ceeding, Bancorp was the ultimate holding company for
the Bank. Specifically, Bancorp held the stock of In-
dyMac Intermediate Holdings, Inc., which in turn held
the Bank's stock. [See Docket No. 40 atp. 1 §1.]

23. Effective as of February 6, 2003, Bancorp and
the Bank entered into the Amended and Restated Tax
Sharing Agreement (the “TSA” [Docket No. 32 Ex. 4] ).
[See Docket No. 40 at p. 1 § 2.] The TSA is a critical
document for purposes of assessing the respective rights
and obligations of Bancorp and the Bank with respect to
any tax refunds.

24. Bancorp was the “common parent” of an
“affiliated group” of corporations that the Internal Rev-
enue Code allows to file a single consolidated income
tax return. 26 U.S.C. §§ 1501 & 1504(a). The Depart-
ment of the Treasury has promulgated certain regula-
tions to address the filing of such consolidated returns,
which, generally allow payment of refunds to the parent
on behalf of the consolidated group. Tax regulations
concerning the payment of refunds to a holding com-
pany (or any other entity) are not determinative of the
ultimate ownership of such refunds. See, e.g, 26 C.F.R.
§ 301.6402-7(j).

25. The TSA operates against the backdrop of tax
rules that contemplate that Bancorp will file consolid-
ated tax returns and directly receive payment of all tax
refunds. It is a contract that sets forth rights and obliga-
tions to which all members of the consolidated group,
including the Bank, are bound. See TSA § 6.

26. Consistent with its position as common parent,
and prior to the Petition Date, Bancorp filed federal,
state, and local consolidated or combined tax returns on
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behalf of itself and its subsidiaries, including the Bank,
for the 2000, 2001, 2002, 2003, 2004, 2005, and 2006
tax years. [See Docket No. 40 at p. 1 § 3 & Docket No.
32 Exs. 9-13 & 24-27.]

27. The Bank was a financial institution regulated by
the former Office of Thrift Supervision (the “OTS”). On
July 11, 2008, the OTS closed the Bank and appointed
the FDIC to be the receiver for the Bank. [See Docket
No.40atp. 19§2.]

28. On July 11, 2008, Federal Bank, was formed as a
newly chartered banking institution, and the OTS ap-
pointed the FDIC conservator of Federal Bank. On
March 19, 2009, the OTS closed Federal Bank and ap-
pointed the FDIC receiver of Federal Bank.

29. As receiver and/or conservator of the IndyMac
Banks, the FDIC succeeded to “all rights, titles, powers,
and privileges of the insured depository institution, ...
and the assets of the institution.” 12 U.S.C. §

1821(d)(2)(AG).

30. As receiver and/or conservator of the IndyMac
Banks, the FDIC is charged with preserving and con-
serving the assets and property of the failed institution.
Id § 1821(d)2)(B)(iv).

31. As discussed above, the Petition Date occurred on
July 31, 2008, and the Trustee was subsequently ap-
pointed the Chapter 7 Trustee for Bancorp's bankruptcy
estate.

*7 32, The Trustee filed, on behalf of Bancorp and its
subsidiaries, including the Bank, a 2007 consolidated
federal tax return on September 15, 2008. The Trustee
also filed an application for a tentative refund for the
2005 tax year as a result of carrying the consolidated
net operating loss (or “NOL” and “NOLs” in plural
form) reported on the 2007 consolidated federal tax re-
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turn back to the 2005 tax year. [See Docket No. 32 Exs.
9 & 16-18.]

33. The Trustee filed, on behalf of Bancorp and its sub-
sidiaries, including the IndyMac Banks, a 2008 consol-
idated federal tax return on or around September 15,
2009, and an amended 2008 return on or around
September 13, 2010. Then, on or around January 27,
2011, the Trustee filed, on behalf of Bancorp and its
subsidiaries, including the Bank, amended consolidated
federal tax returns for tax years 2003, 2004, and 2005
carrying the NOL reported on the 2008 consolidated
federal tax return back to offset tax liabilities in the
2003, 2004, and 2005 tax years. [See Docket No. 32
Exs. 19-23.] The carryback of the 2008 NOL to prior
years allowed the Trustee to apply for and obtain re-
funds on account of taxes paid in those prior years.

34. The Trustee and the FDIC entered into two stipula-
tions, both of which were approved by the Court, that
established a joint, interest-bearing account at Citibank,
N.A. (the “Joint Account”) into which all tax refunds
could be deposited—without prejudice to either party’s
position regarding the ownership of such re-
funds—pending litigation or settlement of the parties'
ownership dispute. [See Docket Nos. 363, 364, 444 &
447 in the Bankruptey Case.]

35. The parties are in agreement that, as of November
15, 2011, the following funds generated from the fol-
lowing sources, paid by the relevant taxing authorities
after the filing of Bancorp's bankruptcy petition, and
based upon tax returns, amendments, and refund claims
submitted by the Trustee after the filing of Bancorp's
bankruptcy petition, were on deposit in the Joint Ac-
count:

Source of Funds

Amount of Funds

Carryback of consolidated NOLs for the 2007 tax year as
adjusted by IRS audits (2004-2005), including interest
thereon (federal)

$11,475,520.16

Carryback of consolidated NOLs for the 2008 tax year, in-

$40,695,712.07
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cluding interest thereon (federal)

Interest, penalty, payroll, audit, and other adjustments to
prior tax years, 2003-2008 (federal)

$2,821,826.71

Misc. refunds received from state taxing authorities $74,312.51
Interest accrued on funds deposited in the Joint Account $38,282.82
through October 31, 2011

TOTAL $55,105,654.27

[See First Supplemental Tomlinson Declaration § 9;
Docket No. 88 Ex. B.]

36. The total refund amount set forth above will
continue to increase as (1) interest continues to accrue
monthly on the Joint Account, and (2) additional, smal-
ler, miscellaneous tax refunds may be received. These
funds represent the tax refunds that are the subject of
the ownership dispute at the heart of the parties' cross-
motions and this Court's Report and Recommendation.

IV. EVIDENTIARY RULINGS
*8 37. Before setting forth the Court's legal analysis
regarding the ownership dispute, the Court first ad-
dresses certain evidentiary objections filed by the Trust-
ee or by the FDIC.

A. The Frost Declaration [Docket No. 43]

38. Mr. Frost is the former tax director of Bancorp
and the Bank. The FDIC proffered the Frost Declaration
in an effort to (a) elaborate on the purported unwritten
intent of the parties in executing the TSA, (b) describe
how the refunds related to NOLs were generated, and
(c) provide Mr. Frost's opinions about how such refunds
would have been allocated under the TSA. The Trustee
objected to admission of this declaration on two
grounds: (1) the Frost Declaration is parol evidence that
is not relevant to the interpretation of the TSA, and thus
is inadmissible under Federal Rules of Evidence 401
and 402 ™4 and (2) testimony adduced at Mr. Frost's
deposition demonstrates that Mr. Frost lacks personal
knowledge of certain matters in the Frost Declaration,
which makes such testimony inadmissible under Federal
Rule of Civil Procedure 56(c)(4) and Federal Rule of
Evidence 602.

FN4. The Federal Rules of Evidence are gener-

ally made applicable in bankruptcy cases by
Federal Rule of Bankruptcy Procedure 9017.

39. The Court agrees with the Trustee's first argu-
ment and has determined not to admit the Frost Declara-
tion because it is irrelevant parol evidence in light of the
unambiguous written TSA. Given the unambiguous
nature of the TSA, extrinsic or parol evidence is not rel-
evant to its interpretation under California law (which
governs the TSA per its Section 7(b)). See generally
Winet v. Price, 4 Cal.App.4th 1159, 6 Cal.Rptr.2d 554,
557 n. 3 (Ct.App.1992).

40. The Court's initial review of the Frost Declara-
tion and other pertinent extrinsic evidence did not ex-
pose any ambiguity in the TSA that warranted clarifica-
tion via the admission or use of parol evidence. See gen-
erally Pac. Gas & Elec. Co. v. G.W. Thomas Drayage &
Rigging Co., 69 Cal.2d 33, 37, 69 CalRptr. 561, 442
P.2d 641, 644 (1968). Thus, after considering all the
materials before it, the Court has concluded that the
TSA is not ambiguous, either on its face (i.e, “patent”
ambiguity) or following a preliminary reference to the
pertinent extrinsic evidence (ie, “latent” ambiguity).
There is no reason to look to what the parties intended
beyond the four-corners of their written contract. As a
consequence, the Frost Declaration is inadmissible. See,
eg, ASP Props. Grp, LP. v. Fard Inc, 133
Cal.App.4th 1257, 35 CalRptr.3d 343, 349 (Ct
App.200S);  Chaknova v.  Wilbur-Ellis  Co., 69
Cal.App.4th 962, 81 Cal.Rptr.2d 871, 875 (Ct.App.1999).

41. The Frost Declaration is comparable to the de-
claration of Dennis Brown described in a recent Califor-
nia Court of Appeals decision. Like Mr. Frost, Mr.
Brown's declaration purported to testify about what the
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L1

parties' “intent” really was. See Lonely Maiden Prods.,
LLC v. GoldenTree Asset Mgmt., LP (“Lonely Muaid-
en”), 201 Cal.App.4th 368, 135 Cal.Rptr.3d 69, 83
(Ct.App.2011). The California courts refused to con-
sider this sort of declaration for a number of reasons,
and the appellate court noted that, even if the court did
consider Mr. Brown's statements, “it would be pointless
because Brown failed to offer evidence of an external
manifestation of intention.” /d. The Frost Declaration is
inadmissible for the same reasons. The Court will inter-
pret the TSA based upon the plain text that the parties
chose to use at the time the document was executed, not
based upon extrinsic testimony offered many years after
the fact.

*9 42, 1t is particularly appropriate to exclude the
Frost Declaration in light of the FDIC's repeated urging
to the Court that the TSA is unambiguous. Both the
Trustee and the FDIC took the position in multiple
briefs that the TSA's terms are plain and that this dis-
pute can be resolved based upon the text within the
four-corners of this contract.™ In attempting to ad-
dress the inconsistency between its position that the
TSA is unambiguous and its submission of the Frost
Declaration, the FDIC argued that some ambiguity must
exist because the Trustee and the FDIC interpret the
TSA in opposing fashions. The case law is clear,
however, that mere inconsistent interpretations of a con-
tract by two litigants does nof mean a contract is am-
biguous, but rather likely means that one of the parties
is advancing a flawed interpretation. See, e.g ., FDIC v.
W.R. Grace & Co., 877 F.2d 614, 621 (7th Cir.1989);
PG & E v. FERC, 746 F.2d 1383, 1387 (9th Cir.1984).
Accord Bank of Am. Nat'l Trust & Sav. Ass'n v. 203 N.
LaSalle St. P'ship, 526 U.S. 434, 461, 119 S.Ct. 1411,
143 L.Ed.2d 607 (1999). In the common fact-pattern
where even though “both parties contend that the agree-
ment is unambiguous, each contends for an interpreta-
tion favorable to its own position,” it falls to the Court
to determine who is right based upon the words used in
the contract. See, e.g., Seymour v. Coughlin Co., 609
F.2d 346, 349-50 (9th Cir.1979). Because the Court
concludes the TSA is in fact unambiguous and subject
to interpretation based upon its plain text, the Court has
not relied upon any of the extrinsic or parol evidence
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offered by either side to this litigation in performing its
interpretive task.

FNS. To quote the Trustee, “[tlhe TSA is un-
ambiguous.” Docket No. 59 at 13:19. To quote
the FDIC, it took positions that applied only
“[tlo the extent an ambiguity exists within the
TSA, which it does not,.... ” Docket No. 41 at
34:1-2 (emphasis added).

B. The Castleberry Declaration {Docket No. 73]

43. Mr. Castleberry is a tax partner at the law firm
of Cooley LLP. As with the Frost Declaration, the FDIC
proffered the Castleberry Declaration to assist the Court
in interpreting the TSA, even though Mr. Castleberry is
a non-percipient witness with no personal experience
related to IndyMac prior to this litigation. The Trustee
objected to admission of this declaration on several
grounds: (1) it is improper new evidence submitted via
reply briefing; (2) it is legal opinion that is irrelevant
and inadmissible under Federal Rules of Evidence 401,
402, and 702; (3) it is putative “expert” testimony that
failed to apply a reliable methodology as required by
Federal Rule of Evidence 702 and the Supreme Court's
decisions in Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993), and Kumho Tire Co. v. Carmichael, 526 U.S.
137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999); and (4) it
is parol evidence that is not relevant to the interpreta-
tion of the TSA, and thus is inadmissible under Federal
Rules of Evidence 401 and 402. The FDIC argued that
Mr. Castleberry has personal knowledge of other tax
sharing agreements between parent companies and their
bank or thrift subsidiaries. The FDIC further suggested
that Mr. Castleberry was an “expert” on the drafting and
interpretation of agreements such as the TSA and that
he was opining on “factual” matters—namely, how the
TSA should be applied and what the parties intended
based upon his purported experience and the language
in the agreement. According to the FDIC, the Castle-
berry Declaration is admissible under Federal Rule of
Evidence 704(a), which provides that “[a]n opinion is
not objectionable just because it embraces an ultimate
issue.”

*10 44. The Court sustained the Trustee's objection
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and declined to admit the Castleberry Declaration into
evidence. As explained above, the TSA is not ambigu-
ous, and thus parol evidence such as the Castleberry De-
claration is not relevant to its interpretation. Moreover,
opinion or “expert” testimony about legal issues is not
admissible evidence. Crow Tribe of Indians v. Racicot,
87 F.3d 1039, 1045 (9th Cir.1996). Accord United
States v. Mclver, 470 F.3d 550, 561-62 (4th Cir.2006);
Dow Corning Corp. v. Safety Nat'l Cas. Corp., 335 F.3d
742, 751-52 (8th Cir.2003); Owen v. Kerr—McGee
Corp., 698 F2d 236, 240 (5th Cir.1983). Because the
interpretation of a contract such as the TSA is a legal is-
sue for the Court, Mr. Castleberry's testimony would be
inadmissible as evidence even if the Court believed the
TSA is ambiguous (which the Court does not). See, e.g.,
CMI-Trading, Inc. v. Quantum Air, Inc. ., 98 F.3d 887,
890 (6th Cir.1996); Marx & Co. v. Diners’ Club, Inc.,
550 F.2d 505, 50810 (2d Cir.1977).

C. The Wasserman Declaration [Docket No. 74|

45. Mr. Wasserman is a non-percipient accountant
who was retained by the FDIC to summarize certain pri-
or tax filings, opine about which entity supposedly gen-
erated some or all of the NOLs that were carried back to
obtain the tax refunds, and otherwise try to explain cer-
tain information for the Court. The Trustee objected to
admission of this declaration, arguing that (1) it was im-
proper new evidence submitted via reply briefing; and
(2) nothing in the Wasserman Declaration ultimately
has any bearing on the resolution of this dispute, thus
the Wasserman Declaration is irrelevant. The FDIC ar-
gued that the Wasserman Declaration is admissible
based upon certain documents and tax records and was
proper as a reply to the First Supplemental Tomlinson
Declaration submitted by the Trustee.

46. The Court sustained the Trustee's objection and
declined to admit the Wasserman Declaration into evid-
ence because the Court concluded it is not relevant.

D. The First Supplemental Tomlinson Declaration
[Docket No. 62]

47. Ms. Tomlinson is a partner at the accounting
firm that has been retained to assist the Trustee in his
administration of the Bancorp estate. Ms. Tomlinson
submitted three different declarations in this litigation.
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The FDIC did not object to the first or third Tomlinson
declarations, but did object to parts of the First Supple-
mental Tomlinson Declaration.

48. Specifically, the FDIC argued that paragraph 6
of the First Supplemental Tomlinson Declaration was
flawed because it improperly described the nature of the
2008 consolidated NOL. Although the Court does not
believe that the quantification or specific attribution of
the consolidated NOL is material to the resolution of
this dispute, Ms. Tomlinson's admitted error was sub-
sequently corrected by the Second Supplemental Tom-
linson Declaration, to which the FDIC filed no objec-
tion. As such, the Court believes this issue has been re-
solved.

*11 49. The FDIC also argued that the First Supple-
mental Tomlinson Declaration improperly described
and failed to authenticate documents that were attached
to the declaration as Exhibits “N”, “O” and “P”. These
documents all relate to how Bancorp and the Bank
handled a tax refund that was paid to Bancorp in late
2007, before the failure of the Bank and Bancorp's
bankruptcy petition, which supported arguments that the
Trustee made in opposition to the FDIC MSIJ. In light of
the Court's conclusion that the TSA is unambiguous, the
Court ultimately did not rely upon evidence or argument
about how this prebankruptcy 2007 tax refund was ad-
dressed. Nevertheless, the Court overruled the FDIC's
authentication objection. In many bankruptcy cases,
particularly chapter 7 cases in which a trustee is appoin-
ted, it is difficult if not impossible to locate the indi-
viduals who were involved with particular documents or
transactions prior to the filing of the bankruptcy case. In
such circumstances, the Court considers it appropriate
to analyze the authenticity of documents based upon the
best resources actually available to the trustee. Here, the
Court does not have reason to doubt—and the FDIC
never offered any—that the documents attached fo Ms.
Tomlinson's declaration are what they purport to be,
which is certain banking statements and records that
were maintained in the ordinary course of Bancorp's
business and now are in the Trustee's possession. There-
fore, the Court concludes that the Trustee may appropri-
ately rely upon the documents attached to the First Sup-
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plemental Tomlinson Declaration.

V. PROPOSED CONCLUSIONS OF LAW AND
ANALYSIS

50. Both the Trustee and the FDIC seek summary
judgment, which is appropriate if there is no genuine
dispute as to any material fact and the moving party “is
entitled to judgment as a matter of law.” Fed.R.Civ.P.
56(a) (made applicable here by Fed. R. Bankr.P. 7056).
A dispute is “genuine” only “if the evidence is such that
a reasonable [finder of fact] could return a verdict for
the nonmoving party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). The only facts that are “material” for these pur-
poses are those that “might affect the outcome of the
suit under the governing law.... Factual disputes that are
irrelevant or unnecessary will not [preclude summary
judgment].” Id.

51. The Court concludes that there is no genuine
dispute of material fact and that the Trustee is entitled
to judgment as a matter of law regarding the status of
the tax refunds as property of the Bancorp estate.fN
As detailed below, this conclusion flows from the terms
of the TSA, the application of principles of California
law in light of those terms, and the interface of the res-
uft under California law with black letter concepts of
federal bankruptcy law.

FN6. The factual findings that the Court be-
lieves necessary to resolve this litigation are set
forth in Part III above. As noted in footnote 3,
this Part V of the Report and Recommendation
contains discussion of additional factual issues
that, although relevant for purposes of consid-
ering certain arguments made by the parties, ul-
timately are not ones that the Court considers
material for purposes of ruling on the Trustee
MSJ or the FDIC MSJ. To the extent the Dis-
trict Court disagrees with any of the Court's
materiality analysis, the factual propositions
discussed below should be treated as though
they were set forth in Part III.

A. A Bankruptey Filing Creates An Estate That En-
compasses A Very Broad And Expansive Set Of
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Property Interests, Including Contingent And Fu-
ture Interests

*12 52. When Bancorp filed a chapter 7 petition on
July 31, 2008, a bankruptcy estate was created to hold
“all legal or equitable interests of [Bancorp] in property
as of the commencement of the case. ” 11 US.C. §
541(a)(1) (emphasis added). The emphasized temporal
phrase sets a “date of cleavage” and establishes the mo-
ment at which the parties' respective rights in property
must be determined. See, e.g., In re Peterson, 106 B.R.
229, 230 (Bankr.D.Mont.1989); In re Palmer, 57 B.R.
332, 333-34 (Bankr.W.D.Va.1986). This is a longstand-
ing and fundamental rule of bankruptcy law. See Everets
v. Judson, 228 U.S. 474, 479, 33 S.Ct. 568, 57 L.Ed.
927 (1913).

53. The scope of an estate's property interests is
broad. E.g., United States v. Whiting Pools, Inc., 462
U.S. 198, 204, 103 S.Ct. 2309, 76 L.Ed.2d 515 (1983);
In re Central Ark. Broad Co., 68 ¥.3d 213, 214 (8th
Cir.1995). Estate property includes all of a debtor's
rights and expectancies and is a concept that “has been
construed most generously and an interest is not outside
its reach because it is novel or contingent or because en-
joyment must be postponed.” Segal v. Rochelle, 382
U.S. 375, 379, 86 S.Ct. 511, 15 L.Ed.2d 428 (1966); see
also, e.g., 11 U.S.C. § 541(c)(1)(A) (providing that as-
sets become estate property notwithstanding any provi-
sion of nonbankruptcy law that would prevent their be-
ing liquidated or transferred by the debtor); H.R. REP.
No. 95-595, at 175-76 (1977), reprinted in 1978
U.S.C.C.AN. 5963, 6136 (making clear that “property
of the estate” includes all “contingent interests and fu-
ture interests, whether or not transferable by the debt-
or”),

54. Case law further confirms that “[a] debtor's
contingent interest in future income has consistently
been found to be property of the bankruptcy estate,” be-
cause “every conceivable interest of the debtor, future,
nonpossessory, contingent, speculative, and derivative,
is within the reach of § 541.” In re Yonikus, 996 F.2d
866, 869 (7th Cir.1993). Indeed, there is a series of de-
cisions by the Ninth Circuit Court of Appeals finding
that future rights or expectancies, including those re-
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Jated to future tax refunds and tax attributes, based on
prepetition activities are within the expansive scope of
bankruptey estate property. See United States v. Sims (
In re Feiler) (“Feiler”), 218 F.3d 948, 955-56 (9th
Cir.2000); Neuton v. Danning (In re Neufon), 922 F.2d
1379, 1382-83 (9th Cir.1990); Rau v. Ryerson (In re
Ryerson), 739 F.2d 1423, 1424-26 (9th Cir.1984).

55. In addition to broadly defining property of the
estate in the first instance, the Bankruptcy Code also
provides that, as a matter of federal law, a debtor's
bankruptcy estate includes all “[p]roceeds, product, off-
spring, rents, or profits of or from property of the es-
tate.” 11 U.S.C. § 541(a)(6).

56. The central question on which the Trustee and
the FDIC disagree is whether the tax refunds at issue
are among the property interests that passed into Ban-
corp's bankruptcy estate on July 31, 2008. The first step
to answering that question lies in the provisions of the
TSA that Bancorp and the Bank executed many years
before the filing of any bankruptcy case.

B. Under A Well Established Body Of Case Law,
The Relationship Between Bancorp And The Bank
Was One Of Debtor And Creditor Under California
Law, Which Means All The Refunds Are Now Prop-
erty Of Bancorp's Estate

*13 57. In analyzing the nature of the prebank-
ruptcy rights, obligations, and relationships arising un-
der the TSA, the Court has found guidance in two cat-
egories of authority. First, the Court has looked to a set
of cases involving the very issue presented here: a dis-
pute about the ownership of tax refunds in bankruptcy
when a prebankruptcy tax sharing agreement existed.
N7 Second, the Court has looked to a separate set of
cases involving the interpretation of parties' legal rela-
tionships—both  inside and outside of bank-
ruptcy—under California law.™ These central author-
ities, along with other cases involving analogous dis-
putes, coalesce around a set of consistent and well de-
veloped legal principles. When the TSA is examined
against this core set of principles, it becomes clear that
the TSA established a debtor-creditor relationship
between Bancorp and the Bank regarding future tax re-
funds, meaning that Bancorp owned the refunds in ques-
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tion and was obligated to make payments to the Bank
pursuant to the terms of the TSA. The Bank held a right
to payment against Bancorp for amounts that might or
might not correspond with the amount of any refund re-
ceived by Bancorp. The reasoning supporting the
Court's conclusion, the rationales for distinguishing the
FDIC's two cited authorities, and the consequences of
the Court's conclusion vis-a-vis the respective rights of
the Trustee and the FDIC in the Bankruptcy Case are
developed below.

FN7. The primary authorities in this category
are: United States v. MCorp Fin.,, Inc. (In re
MCorp Fin., Inc) (“MCorp”), 170 B.R. 899
(S.D.Tex.1994); BankUnited, 462 B.R. 883;
NetBank, 459 B.R. 801; Team Fin. Inc. v. FD-
IC (In re Team Fin., Inc) (“Team Financial”),
Adv. Proc. No. 09-5084, 2010 WL 1730681
(Bankr.D.Kan. Apr.27, 2010); Superintendent
of Ins. v. First Cent. Fin. Corp. (In re First
Cent. Fin. Corp.) (“First Central”), 269 B.R.
481 (Bankr.E.D.N.Y.2001), aff'd, 377 F.3d 209
(2d Cir.2004); and Franklin Sav. Corp. v.
Franklin Sav. Ass'n (In re Franklin Sav. Corp.)
("“Franklin Savings”), 159 B.R. 9
(Bankr.D.Kan.1993), affd, 182 B.R. 859
(D.Kan.1995).

FN8. The primary authorities in this category
are: Foothill Capital Corp. v. Clare's Food
Mkt., Inc. (In re Coupon Clearing Serv ., Inc.)
(“Coupon Clearing”), 113 F3d 1091 (9th
Cir.1997); Altura P'ship v. Breninc, Inc. (In re
B.1 Fin Servs. Grp., Inc), 854 F.2d 351 (9th
Cir.1988); Weststeyn Dairy 2 v. Eades Com-
modities Co., 280 F.Supp.2d 1044
(E.D.Cal.2003); Lonely Maiden, 201
Cal.App.4th 368, 135 Cal.Rptr.3d 69; Del Cos-
tello v. State of California, 135 Cal.App.3d
887, 185 Cal.Rptr. 382 (Ct.App.1982); Tyler v.
State of California, 134 Cal.App.3d 973, 185
Cal.Rptr. 49 (Ct.App.1982); and Petherbridge
v. Prudential Sav. & Loan Ass'n, 79
Cal. App.3d 509, 145 Cal.Rptr. 87 (Ct.App.1978).
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1. Analysis Of The TSA's Terms Reveals A Debt-
or—-Creditor Relationship And Forecloses The Exist-
ence Of Any Other Relationship

58. The Court's analysis of the applicable case law
indicates that three key factors are examined when con-
sidering whether a particular document or transaction
establishes a debtor-creditor relationship, on the one
hand, or a different sort of relationship (such as a trust,
mere agency, or bailment relationship), on the other
hand. Individually, each of these factors weighs in favor
of the conclusion that the TSA establishes a debtor-
creditor relationship; collectively, the factors provide
strong support for that conclusion/™ As explained
above, the Court finds that the intention of the parties
can be determined from the TSA itself and that there is
no ambiguity which requires parol or extrinsic evidence
to discern the parties' intentions.

FN9. In connection with the Trustee's opposi-
tion to the FDIC MSJ, the Trustee pointed to
documents and deposition testimony concern-
ing the actual course of conduct with respect to
a tax refund paid to Bancorp in October 2007.
The FDIC, on the other hand, pointed to a
course of conduct with respect to a 2005 tax
year refund that was described in the Wasser-
man Declaration. Because the Court concludes
that the TSA is unambiguous in its creation of
a debtor-creditor relationship, the Court did not
find it necessary to consider extrinsic evidence
beyond the four-corners of the contract. If,
however, the District Court disagrees with this
Court's reading of the TSA, it could be appro-
priate to consider the evidence and arguments
that the parties made with respect to the course
of dealing and the ramifications of that course
of dealing.

a. The TSA Creates Fungible Payment Obligations
Unrelated To Any Refunds

59. Other courts have repeatedly found that the use
of such terms as “reimbursement” or “payment” in a tax
sharing agreement evidences a debtor-creditor relation-
ship. E.g, BankUnited, 462 B.R. at 900, NetBank, 459
B.R. at 814-15; Team Financial, 2010 WL 1730681, at
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*¥10-11; First Central, 269 B.R. at 497-98; Franklin
Savings, 159 B.R. at 29. The reason is that such terms
create “ordinary contractual obligations” or “an ac-
count, a debtor-creditor relationship, which is the quint-
essential business of bankruptcy.” MCorp, 170 B.R. at
902; First Central, 269 B.R. at 498. This precept fully
accords with the Ninth Circuit's application of Califor-
nia law in the bankruptcy context to “conclude that as a
matter of law a debtor-creditor relationship” exists
when the parties' prepetition agreements create fungible
payment obligations. Coupon Clearing, 113 F.3d at
110102110

FN10. In Coupon Clearing, a group of grocers
argued that, under California's laws of agency,
trust, and bailment, coupon proceeds in the
process of being remitted by manufacturers
were not property of the chapter 7 estate cre-
ated when an intermediary (their coupon pro-
cessor) filed for bankruptcy. As here, the retail-
ers' relationship with the debtor was defined by
the parties' prepetition contracts, which the re-
tailers attempted to construe in a fashion simil-
ar to the FDIC's arguments about the TSA. The
Ninth Circuit rejected the retailers' position, ar-
ticulating principles that are equally instructive
here.

*14 60. Here, Sections 2, 3, and 4 of the TSA create
a system of intercompany  “payments”  and
“reimbursements” that may differ materially from the
amount of any tax refunds actually received by Ban- corp.

61. Bancorp is responsible under the TSA to pay all
of the consolidated group's tax liability. TSA § 2. Each
subsidiary of Bancorp, including the Bank, is required
to pay to Bancorp the amount of its hypothetical separ-
ate tax liability, calculated as if it had filed a separate
federal or state income tax return. /d. The TSA ex-
pressly authorizes Bancorp, in its “sole discretion,” to
determine whether any tax refunds to which the consol-
idated group is entitled will be paid or credited against
future tax liabilities of the consolidated group. TSA § 5.
Any payment of refunds is made directly to Bancorp
and in Bancorp's name. See 26 CFR. § 1.1
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502-77(a)(2)(v).

62. The TSA also provides for “payment” or
“reimbursement” from Bancorp to the Bank under cer-
tain conditions if the Bank suffers losses that would
have entitled it to a refund had it filed separate tax re-
turns. In the case of the Bank having current losses, the
TSA states that Bancorp “shall reimburse” the Bank for
the Bank's current losses, but only in “an amount equal
to the amount the Bank Group would have received had
it carried back the current losses against the Bank
Group's separate taxable income in prior years.” TSA §
3. In the case of subsequent adjustments to income,
gains, losses, deductions, or credits, the TSA requires
“payment” by Bancorp to the Bank if the adjustment
would have resulted in a smaller hypothetical separate
tax liability for the Bank. TSA § 4(a). In both cases,
“reimbursement” o r “payment” is to be made no later
than within 15 business days (i.e., three weeks or more)
after Bancorp actually receives a tax refund from the
taxing authority. TSA §§ 3 & 4(a).

63. The terms “reimbursement” and “payment” are
indicative of a debtor-creditor relationship and, in com-
parison, are completely inconsistent with the existence
of a trust or agency relationship. See, e.g., Team Finan-
cial, 2010 WL 1730681, at *10-11; First Central, 269
B.R. at 495-98; Franklin Savings, 182 B.R. at 863.
Nothing in the TSA ever suggests that the Bank has a
direct interest in any refunds, as opposed to the right to
receive a generalized payment of money from Bancorp.
Indeed, the prefatory paragraph regarding the “intent”
of the TSA provides that the Bank should “make and re-
ceive payments as if it were filing income tax returns
separate from and excluding [Bancorp]” ( emphasis ad-
ded). This right to receive fungible “payments” using a
formula calculated as if the Bank were a separate tax
filer is meaningfully different from the right to receive
any specific #efunds upon receipt.

64. Contrary to an argument made by the FDIC, the
use of the terms “reimbursement” and “payment” in the
TSA is not limited to an isolated occurrence.
“Reimbursement” is used three times in Section 3 alone,
and the terms “payment” or “shall pay” appear numer-
ous times throughout the entire TSA, including in the
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initial paragraph about the parties' intent. The Court be-
lieves that this consistent, repeated use of these key
terms and the overall system of intercompany
“payments” or “reimbursements” established by the
TSA strongly evidence the parties' creation of a debtor-
creditor relationship. ™! Such terms are substantively
meaningful indicia of the legal relationship created by
agreement among the parties. The Court agrees with the
Trustee that a series of decisions extending from 1993
through the present that cite the terms “reimbursement”
and “payment” as indicative of a debtor-creditor rela-
tionship are correctly decided.

FN11. The FDIC cited In re Florida Park
Banks, Inc., 110 B.R. 986
(Bankr.M.D.Fla.1990), for the proposition that
the term “reimbursement” is insignificant. In
that case, the court determined there was no
agreement between the holding company and
the subsidiary. /d. at 988-89. Rather, the term
“reimbursement” appeared in a “policy state-
ment” regarding tax refunds in the minutes of a
board meeting. In dicta, the court concluded
that, even if the “policy statement” were a
binding agreement, it did not create a debtor-
creditor relationship not because it believed
“reimbursement” was an insignificant term, but
for other reasons. See id. at 988. This case is
inapposite and distinguishable.

*15 65. The Court finds it particularly telling that
the amount due from Bancorp to the Bank under the
TSA may be significantly different from the amount of
any refunds received and may even be due when no re-
funds are paid to Bancorp. This is similar to the require-
ments of the agreements in the NetBank and First Cent-
ral cases, which also provided that the subsidiary will
be paid amounts equal to what the subsidiary would
have received if it hypothetically were a standalone tax
filer. See NetBank, 459 B.R. at 814--15; First Central,
269 B.R. at 496. Logically, this construct defeats the
FDIC's suggestion that the Bank ever had direct prop-
erty rights in tax refunds. Instead, what the Bank held
was a contractual claim against Bancorp that may or
may not be owing at the same time that Bancorp re-
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ceives refunds and likely will be owing in an amount
different from any refunds received. This relationship
sits at the heart of the TSA and fits within the debtor-
creditor paradigm.

b. The TSA Contains No Escrow, Segregation Re-
quirement, Or Use Restrictions On Refunds That
Bancorp Receives

66. Other courts have repeatedly found that the lack
of provisions requiring the parent to segregate or es-
crow any tax refunds and the lack of restrictions on the
parent's use of the funds while in the parent's possession
further evidences a debtor-creditor relationship. See,
e.g., NetBank, 459 B.R. at 812-14; Team Financial,
2010 WL 1730681, at *11; First Central, 269 B.R. at
496; Franklin Savings, 182 B.R. at 863. Once again,
controlling Ninth Circuit authority involving other types
of contracts is in accord. See Coupon Clearing, 113
F.3d at 1101-02; /n re B.I. Fin. Servs. Grp., 854 F.2d at
354-55. So too are decisions by California's state
courts. See Lonely Maiden, 135 Cal.Rptr.3d at 78-82;
Del Costello v. State of California, 185 Cal.Rptr. at
585-87; Tyler v. State of California, 185 Cal.Rptr. at
51-52; Petherbridge, 145 CalRptr. at 92 & 97-98. In
fact, the notion that a debtor-creditor relationship exists
when, prior to bankruptcy, commingling or unrestrained
use of funds by the debtor was possible is one that has
been applied for decades and in the context of many dif-
ferent sorts of business relationships. See, e.g., Pan Am.
World Airways, Inc. v. Shulman Transp. Enters., Inc.
(In re Shulman Trans. Enters., Inc ), 744 F.2d 293,
295-96 (2d Cir.1984); Carlson, Inc. v. Commercial
Disc. Corp., 382 F.2d 903, 905-06 (10th Cir.1967); In
re Lord's, Inc., 356 ¥.2d 456, 458-59 (7th Cir.1965); In
re Martin’s, 11 F.Supp. 99, 101 (E.D.N.Y.1935); In re
MW. Sewall & Co., 431 B.R. 526, 529-32
(Bankr.D.Me.2010).

67. The key principle emerging from these cases
was summarized in In re Black & Geddes, Inc.: “It is a
firmly established principle that if a recipient of funds is
not prohibited from using them as his own and com-
mingling them with his own monies, a debtor-creditor,
not a trust, relationship exists.” 35 B.R. 830, 836
(Bankr.S.D.N.Y.1984). These precise words have been
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quoted and applied by the Ninth Circuit Court of Ap-
peals and by California's state appellate courts. See
Coupon Clearing, 113 F.3d at 1101; Lonely Maiden,
135 Cal.Rptr.3d at 79. In contrast to the first factor dis-
cussed in the preceding section, this factor does not turn
on the precise words of the agreement, but instead looks
to the broader range of actions that are permitted or for-
bidden by the agreement.

*16 68. The TSA contains no escrow provision, se-
gregation requirements, or restrictions on Bancorp's use
of tax refunds that the government pays to Bancorp.
Nothing contained in the TSA imposes any duty upon
Bancorp to hold these funds in trust or to treat them as
trust funds for the benefit of any of the other parties. In-
stead, before a payment becomes due to the Bank, the
TSA provides that Bancorp has complete dominion and
control over all monies received from the taxing author-
ities for three weeks or more, and the Bank's rights are
limited to the expectancy of payment of a contractually
calculated sum at a future date. These are facts the FD-
1C did not and cannot contest. Rather, the FDIC argued
that decisions imposing requirements of segregation or
use restrictions do not explain the basis for such re-
quirements. This is not correct; the other courts do
provide a basis for their conclusions. As those courts
cogently explain, a debtor-creditor relationship is cre-
ated because lack of segregation provisions or use re-
strictions undermines the direction and control neces-
sary to establish an agent or trustee relationship. See,
e.g., Coupon Clearing, 113 F.3d at 1099-1102; Net-
Bank, 459 B.R. at 812-14; First Central, 269 B.R. at
496-97; Lonely Maiden, 135 Cal.Rptr.3d at 79-81 &
841z Ag applied here, these principles make clear
that when Bancorp holds tax refunds, Bancorp stands as
a future debtor of the Bank (after the passage of three
weeks), not as a trustee or an agent. The Court con-
cludes that this factor is strongly indicative of a debtor-
creditor relationship.

FN12. To similar effect is BankUnited, as in
that case, Bancorp was obligated eventually to
remit a payment to the Bank under the TSA,
but prior to that time:

the [tax agreement] does not require the
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Holding Company to deliver those funds to
the Bank, nor does anything in the [tax
agreement] suggest that the Holding Com-
pany accepts those funds from the IRS in any
kind of trust or agency capacity or holds the
funds under any specialized status that would
cause those funds to be considered something
other than the property of the Holding Com-
pany when in its possession.

462 B.R. at 900.

¢. The TSA Delegates Complete And Unrestrained
Decision-Making To Bancorp Regarding All Tax
Matters

69. Other courts have repeatedly found that con-
tractual provisions giving a parent sole discretion to
prepare and file consolidated tax returns and to elect
whether or not to receive a refund also evidence a typic-
al debtor-creditor relationship. E.g., NetBank, 459 B.R.
at 815-16; First Central, 269 B.R. at 497. Yet again,
controlling Ninth Circuit case law supports and accords
with the reasoning of these courts. See Coupon Clear-
ing, 113 F.3d at 1099-1100.

70. Section 5 of the TSA gives Bancorp “sole dis-
cretion” over myriad tax-related matters, including the
manner in which tax returns are prepared and filed,
whether any refunds should be paid or credited against
future tax liability and how to resolve disputes with the
Internal Revenue Service (the “IRS”). This is the exact
opposite of the Bank having day-to-day control over the
means of Bancorp's implementation of the TSA. In Net-
Bank, the parties had a contractual provision nearly
identical to Section 5 of the TSA. See 459 B.R. at
804-05. That court held that this provision “does not
subject the [Parent] to the direction or control of any
member of the Consolidated Group and does not estab-
lish a principal-agent relationship.” /d. at 816.

71. The FDIC asserted that the lone use of the word
“agent” in Section 5 of the TSA somehow made Ban-
corp a mere agent as to any tax refunds it received. The
Court declines to adopt the FDIC's interpretation of the
contract. First, Section 5 does not address receipt or
payment of refund-referenced amounts following re-
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ceipt—those matters are governed by other parts of the
TSA—or ever say that refunds payable to Bancorp are
held merely as an agent. Second, Section 5 of the TSA
similarly does not subject Bancorp to the Bank's direc-
tion or control in any fashion—the Bank expressly gran-
ted such control to Bancorp and relinquished any say in
how Bancorp exercises its discretion as “agent” for the
consolidated group. On this score, the Court believes
that the word “agent” is a particularly loose and slippery
term with many possible meanings. ™% As such, con-
sistent with the approach taken by other courts, the
Court finds it appropriate to analyze the practical sub-
stance of the parties' relationship, rather than to ascribe
“talismanic” importance to an indefinite word such as
“agent.” See, e.g., In re Morales Travel Agency, 667
F.2d 1069, 1071-72 (1st Cir.1981); NetBank, 459 B.R.
at 815-17. As a matter of substance, Section 5 of the
TSA and the document as a whole place Bancorp firmly
in the driver's seat regarding tax filings and refunds.
This division of power further supports a finding that a
debtor-creditor relationship existed between Bancorp
and the Bank.

FN13. The pliability of the word “agent” is un-
derscored by the District Court's prior discus-
sion of 26 C.F.R. § 1.1502~77, which makes
Bancorp an “agent” to act on behalf of mem-
bers of its consolidated group vis-a-vis the IRS.
As the District Court noted, case law makes
clear that this “agent” status is procedural only
and without effect on the parties' ownership
rights. Siegel v. FDIC, 2011 WL 2883012, at
*5: see also, e.g., BankUnited, 462 B.R. at 896;
NetBank, 459 B.R. at 809-10; Team Financial,
2010 WL 1730681, at *5-7; First Central, 269
B.R. at 489.

*17 72. In sum, the Court concludes that there is a
substantial body of case law demonstrating why the
Trustee's proposed interpretation of the TSA is correct.
The Court elects to follow the holdings of MCorp, 170
B.R. 899, BankUnited, 462 B.R. 885, NetBank, 459
B.R. 801, Tean Financial, 2010 WL 1730681, First
Central, 269 B.R. 481 & 377 F.3d 209, and Franklin
Savings, 159 B.R. 9 & 182 B.R. 859, which are directly

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

http:// web2.westlaw.com/print/printstream.aspx?mt=Westlaw&prft=HTMLE&vr=2.0&desti. .. 8/7/2012



Case 10-26881 Doc 894-6 Filed 08/09/12 Entered 08/09/12 16:05:14 DebageiHiBk*2
D Page 17 of 47

Slip Copy, 2012 WL 1037481 (Bkrtcy.C.D.Cal.)
(Cite as: 2012 WL 1037481 (Bkrtcy.C.D.Cal.))

on point. This approach finds further support in the
Ninth Circuit's controlling application of California law
in Coupon Clearing, 113 F.3d at 10991102, and in
several decisions by California's state courts. The Court
views this line of authority as providing a well-reasoned
and appropriate application of bankruptcy law to very
similar agreements and facts. The Court's analysis of the
factors developed in these cases required the Court to
closely examine the TSA from all angles. The Court has
not only carefully studied the text of the contract, but
also considered the overall structure and substantive re-
lationship it created between Bancorp and the Bank. Re-
gardless of the path taken, the destination remains the
same: as a matter of law, the TSA operates as part of a
debtor-creditor relationship between Bancorp and the
Bank with respect to the tax refunds.

2. The FDIC's Two Tax Refund Cases Are Distin-
guishable

73. In arguing against the effects of the authorities
discussed in the preceding section of this Report and
Recommendation, the FDIC relied upon two unpub-
lished decisions in which other courts concluded that
tax refunds were not property of the parent company's
bankruptcy estate despite the existence of a prebank-
ruptcy tax sharing agreement: BSD Bancorp, Inc. v. FD-
IC (In re BSD Bancorp, Inc.) (“BSD Bancorp”), No.
93-12207-A11 (S.D.Cal. Feb. 28, 1995), and Lubin v.
FDIC (“Lubin”), No. 10-00874, 2011 WL 825751
(N.D.Ga. Mar. 2, 2011). The Court believes that both of
these cases are distinguishable and concludes that
neither of these decisions provides authority for the out-
come urged by the FDIC in this case.

74. The key distinction between this case and both
of the FDIC's cases is that courts found that the agree-
ments in those cases affirmatively provided what the
TSA does not. The BSD Bancorp tax sharing agreement
allowed the parent to borrow tax refunds from the subsi-
diary in “remote” and “unusual” circumstances. See slip
op. at 5 & 11. Therefore, by negative inference, the
court found that the agreement did not create a debtor-
creditor relationship because, looking at its “economic
reality,” “except in the ‘unusual’ circumstances in
which the agreement allowed [parent] to borrow the re-
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fund, the agreement required [parent] to give the
[subsidiary] its share of the refund in cash and immedi-
ately.  Id at 10-11 (emphasis added). The TSA con-
tains no special and “unusual” loan option and does not
include any requirement of an immediate downstream
from Bancorp to the Bank. Rather, Bancorp obtains full
control over the refunds upon receipt and then has three
weeks before it is required to make any payment to the
Bank, which might or might not equal the amount of the
tax refunds previously received. The TSA cannot be
premised on anything other than Bancorp's ownership
interests in the tax refunds given Bancorp's unfettered
dominion and control over the refunds and Bancorp's
contractual obligation to pay amounts to the Bank that
may vary significantly from the amount of any refunds
paid to Bancorp. This is a different economic reality,
creating different legal results. See also BankUnited,
462 B.R. at 900 (distinguishing BSD Bancorp where
“nothing in the [tax agreement] suggests that there are
particularized instances when the obligations between
the Holding Company and the Bank would create a
debtor/creditor relationship, such that in all other in-
stances the nature of the obligation is something else”);
NetBank, 459 B.R. at 81617 (similarly distinguishing
BSD Bancorp based upon key differences between the
operative agreements).

*18 75. Likewise, in Lubin, the court relied on the
following language to find that the tax agreement in that
case established an agency relationship:

If the Holding Company receives a tax refund from a
taxing authority, these funds are obtained as agent of
the consolidated group on behalf of the individual
group members. This allocation agreement as well as
other corporate policies should not be intended to
consider refunds attributable to the subsidiary banks,
which are received by the Holding Company from the
taxing authority, as the property of the Holding Com-

pany.

2011 WL 825751, at *5 (emphasis added). Thus,
the Lubin court concluded that this agreement included
specific contractual language affirmatively establishing
a substantive agency relationship with respect to tax re-
funds and disclaiming any parent interest in those tax
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refunds. The TSA includes nothing of the sort. See also
BankUnited, 462 B.R. at 900 (distinguishing Lubin on
similar grounds).

76. The decisions in BSD Bancorp and Lubin, even
if correctly decided, actually strengthen the Court's con-
clusion that the TSA establishes a debtor-creditor rela-
tionship. Each decision provides an example of lan-
guage other courts deemed contrary to a debtor-creditor
relationship that could have been included in the TSA if
the parties had so desired, but was not. As a result, the
Court does not believe that either of these decisions
supports the FDIC's position.

77. The fact that Bancorp and the Bank could have
structured a different prebankruptcy relationship re-
solves the FDIC's repeated emphasis on the fact that
many of the losses indirectly resulting in the tax refunds
were generated by the Bank, that the prior year taxes
were paid on account of activities at the Bank, and that
the Bank paid taxes directly to the taxing authorities.
All of this may be true (although the Court made no
specific findings since these disputes are not material),
but Bancorp and the Bank reduced to writing their
agreement and understanding about what would happen
in these circumstances. Under Section 5 of the TSA,
Bancorp had full discretion as to whether and how to
file tax returns, including whether to cary consolidated
NOLs back to obtain refunds or to carry them forward
to offset future income. If Bancorp had elected to carry
consolidated NOLs back and, if some portion of those
NOLs arose on account of the Bank's operations, the
parties agreed that Bancorp would have an eventual ob-
ligation to pay a mathematically determined sum to the
Bank, which amount could differ greatly from the
amount of any refunds or be due even if no refunds
were received. The Court agrees with the Trustee that
the TSA cannot be read to create anything other than a
debtor-creditor relationship.

3. The Consequence Of A Debtor—Creditor Relation-
ship Under Bankruptcy Law

78. Because the TSA sets forth a debtor-creditor re-
lationship between Bancorp and the Bank with respect
to the tax refunds, it is necessary to consider the con-
sequences of this relationship in the context of the
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Bankruptcy Case. For the reasons expressed below, the
Court concludes that the consequences are that (1) all of
the refunds passed into Bancorp's bankruptcy estate on
July 31, 2008; and (2) the FDIC acquired a prepetition
“claim” under the Bankruptcy Code.

a. Bancorp Has An Interest In All The Tax Refunds
as of the Petition Date

*19 79. As explained in Part V.A above, case law
and legislative history make clear that the property of a
debtor's estate includes all manner of rights in which the
debtor has an interest on the date it filed for bankruptcy,
even if that interest was contingent, non-possessory,
speculative, unliquidated or inchoate. The specific ques-
tion presented here is whether the scope of property of
the estate includes tax refunds resulting from the carry-
back of 2007 and 2008 consolidated NOLs to prior
years, even if tax returns were not actually filed and the
refunds were not actually paid until after the July 31,
2008 Petition Date.

80. The seminal case bearing on whether the tax re-
funds are petition date property is Segal v. Rochelle,
382 U.S. 375, 86 S.Ct. 511, 15 L.Ed.2d 428 (1966). In
Segal, the debtors' bankruptcy petition was filed on
September 27, 1961. Id. at 376. After the end of 1961,
losses from that year were carried back against taxes the
debtors paid on account of income in 1960 and 1959,
which generated tax refunds. /d. Like the FDIC here,
the Segal debtors argued that these tax refunds were not
property of their estates because “under the statutory
scheme no refund could be claimed from the Govern-
ment until the end of the year.” Id. at 380. The Supreme
Court rejected this argument, and held instead that the
tax refunds were “sufficiently rooted in the prebank-
ruptcy past” to be property of the estate. /d. Although
the tax year had not ended prior to the bankruptcy peti-
tion, “taxes had been paid on net income within the past
three years, and the year of bankruptcy at that point ex-
hibited a net operating loss,” which rendered the debt-
ors' future refunds—of taxes paid prepetition as the res-
ult of losses incurred prepetition—estate property not-
withstanding the contingencies and uncertainties associ-
ated with actually obtaining those refunds. See id. at
380-81. In a line that remains equally applicable today,
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the Supreme Court emphasized that in bankruptcy “the
term ‘property’ has been construed most generously and
an interest is not outside its reach because it is novel or
contingent or because enjoyment must be postponed.”
Id. at 379.

81. Segal's “sufficiently rooted in the prebank-
ruptcy past” standard remains the law under the Bank-
ruptcy Code. See, e.g., Feiler, 218 F.3d at 955-56; Ry-
erson, 739 F.2d at 1416. Indeed, in legislative history to
the 1978 Bankruptcy Code, Congress wrote that “[t]he
result of Segal v. Rochelle is followed, and the right to a
refund is property of the estate.” H.R. REP. No.
95-595, at 367 (1977), reprinted in 1978 U.S.C.C.AN.
5963, 6323 (citation and footnote omitted).

82. Many courts have followed Sega/ and held that
a debtor's estate includes tax refunds actually paid post-
petition as a result of the carryback of losses incurred or
income earned during the year of the petition, even
when the petition is filed in the middle of the year. See,
e.g., Araj v. Kohut (In re Argj), 371 B.R. 240, 242-44
(E.D.Mich.2007); United States v. Carey (In re Wade
Cook Fin. Corp.) (“Wade Cook”), 375 B.R. 580,
594-97 (B.A.P. 9th Cir.2007); In re Flying J, Inc.
(“Flying J”), No. 0813384, 2009 WL 5215000, at *4
(Bankr.D.Del. Dec.28, 2009); In re Matthews, 380 B.R.
602, 607 (Bankr.M.D.Fla.2007); Wilson v. IRS (In re
Wilson), 29 B.R. 54, 57-58 (Bankr.W.D.Ark.1932).
Against the weight of these cases, the FDIC argued that
the right to future tax refunds payable on account of the
tax returns and refund claims filed by Trustee on behalf
of the consolidated group of which the Bank and Ban-
corp were members did not constitute property of Ban-
corp's estate as of the Petition Date. The FDIC asserted
that none of these cases apply here because none of
them supposedly involved a bankruptcy estate asserting
ownership of tax refunds based upon NOLs claimed by
members of a consolidated group when the debtor in
bankruptcy is the parent member of the group and there-
fore is responsible for filing all consolidated tax returns.

*20 83. The Court finds the Trustee's line of author-
ity persuasive and consistent with the reasoning of the
Supreme Court in Segal. The central proposition of
these cases is that, when there is an expectancy that fu-
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ture tax refunds may be paid based upon prebankruptcy
events, those refunds are property of the debtor's bank-
ruptcy estate, even if there are many steps that must be
performed after bankruptcy in order to actually liquidate
and obtain payment of the refunds (such as the ending
of a taxable year, filing of tax returns, and payment of
refunds by the government) and even if the amount of
those refunds is unknown or unknowable on the Petition
Date. See Wade Cook, 375 B.R. at 595-96. As applied
here, the effects of Segal and its progeny make the fu-
ture tax refunds that would be payable to Bancorp prop-
erty of Bancorp's bankruptcy estate. As in all of these
cases, the predicates of the tax refunds (payment of pri-
or year taxes and incurrence of losses) occurred prior to
bankruptcy, which renders the refunds sufficiently
rooted in the prebankruptcy past to be estate property
despite the fact that the Petition Date occurred in the
middle of 2008. Although Bancorp's right to receive
physical payment of the refunds depended on certain
postpetition events, Bancorp's expectancy in those re-
funds was no more inchoate than the debtors' petition
date expectancy in Segal or in the many cases that have
followed Segal. The Court does not believe that the sup-
posed distinction the FDIC tries to draw against these
cases (that they do not involve disputes among members
of a consolidated group) alters the analysis or the result.
The FDIC cited no authorities to suggest this is a relev-
ant distinction, and all of the key authorities involving
ownership disputes among members of consolidated
groups—including BankUnited, 462 B.R. 885, NetBank,
459 B.R. 801, Team Financial, 2010 WL 1730681,
First Central, 269 B.R. 481 & 377 F.3d 209, and
Franklin Savings, 159 B.R. 9 & 182 B.R. 859
—demonstrate that the standard analysis about what is
property of a bankruptcy estate applies with equal force
in the consolidated group context.

84. The FDIC advanced several arguments designed
to alter the status of at least some of the refunds result-
ing from the carryback of the 2008 NOL. After consid-
ering the FDIC's arguments and the Trustee's responses
to these arguments, the Court concludes that none of the
arguments provides a reason for the Court to depart
from a straightforward application of Segal for the pro-
position that all of the tax refunds in question are prop-
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erty of Bancorp's bankruptcy estate.

(1) The FDIC's End-Of-Year Cases Are Distinguish-
able And Inapposite

85. In its briefing and at oral argument, the FDIC
cited two lines of case law to support the assertion that
Bancorp would have no right to refunds unless the tax
year in which the consolidated NOLs were incurred ac-
tually closed before the Petition Date. The Court con-
cludes that these cases address issues different from
those presented here, a conclusion shared by the court
in the Flying J case. See 2009 WL 5215000, at *2—4

#*21 86. First, the FDIC cited two cases addressing
whether secured creditors could obtain liens against a
debtor's tax refunds, each of which concluded that, for
Uniform Commercial Code (“UCC”) purposes, a debtor
acquires “rights” to refunds only after the end of the
taxable year.™'* But whether Bancorp had “rights” in
the tax refunds for purposes of creating a security in-
terest is critically different from whether those refunds
fall within the broad scope of “property of the estate”
under Bankruptcy Code section 541(a). For example,
the Brand:t case used a general rule of California law
“that some interests are simply too remote or uncertain
for a creditor's lien to attach™ and the notion that, under
the UCC, “a debtor cannot acquire rights in an item that
may or may not come into existence based upon certain
contingencies occurring in the future.” See 279 B.R. at
559—60. That court explicitly distinguished its analysis
from cases addressing whether tax refunds are property
of the estate, including Segal v. Rochelle, as cases in-
volving “issues particular to federal bankruptcy law.”
Id at 559. But this case involves those very “issues par-
ticular to federal bankruptcy law,” and Ninth Circuit au-
thority demonstrates that assets may be property of a
bankruptcy estate even though a debtor did not have
sufficient rights in the collateral prepetition for a secur-
ity interest to have attached to those rights under the
UCC. See In re Contractors Equip. Supply Co., 861
F.2d 241, 245 & 245 n. 7 (9th Cir.1988). Simply put,
the FDIC's two cases apply a specific and different test
for “rights” in collateral that is far narrower than the
test utilized in the Ninth Circuit and elsewhere for
“property of the estate.” To the extent these cases pur-
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port to apply bankruptcy law concepts, the Court be-
lieves that their posited end of year rule cannot be re-
conciled with Segal and the Court elects to follow bind-
ing authority from the Supreme Court rather than non-
binding authority from bankruptcy judges sitting in oth-
er districts. Cf. Flying J, 2009 WL 5215000, at *2-4, ™S

FN14. Official Comm. of Unsecured Creditors
of TOUSA, Inc. v. Citicorp N. Am., Inc. (In re
TOUSA, Inc) (“TOUSA”), 406 B.R. 421,
431-32 (Bankr.S.D.Fla.2009); Brandt v. Fleet
Capital Corp. (In re TMCI Elecs.) (“Brandt’),
279 B.R. 552, 558-61 (Bankr.N.D.Cal.2000).

EN15. The Court also specifically rejects the
FDIC's attempted use of dicta in a footnote
contained in the NetBank opinion. That foot-
note—citing TOUSA -—states that tax refunds
vest in a debtor “ no later than ... the first day
of the Debtor's tax year immediately succeed-
ing the tax year in which the losses giving rise
to the Tax Refund were incurred.” 459 B.R. at
821 n. 12 (emphasis added). In the context of
the NetBank opinion, this conclusion was all
that was needed to resolve that litigation
since—unlike here—the relevant tax years had
actually ended prebankruptcy. That court's “no
later than” language makes clear that the court
was not opining on the separate issue presented
here—which explains why NetBank does not
ever cite or reference the Segal decision. Put
simply, the FDIC's reading of this footnote is
erroneous because it is divorced from the factu-
al context of the NetBank decision.

87. Second, the FDIC cited a series of cases in-
volving disputes between individual debtors and the
trustee concerning refunds of income taxes that were
withheld from the individuals' wages throughout the
year.'N16 Each of these cases contains virtually no dis-
cussion of the Segal decision. The reason why was ex-
plained by the Flying J court when it distinguished this
series of cases: All of the FDIC's cases “dealt with the
straightforward issue of the date the debtor became en-
titled to a tax refund for a tax year in which he over-
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paid,” a scenario in which a “bright-line test is easily
applied” because “the refund relates to activities in that
tax year.” 2009 WL 5215000, at *3. The reasoning of
these cases is thus inapplicable in cases (such as Flying
J and this case) “where the debtor seeks to apply losses
incurred in one tax year to other tax years (either pro-
spectively or retroactively).” Id In the latter group of
cases—where income ultimately producing refunds was
earned in years that ended prior to the petition date—the
resulting NOL carryback refunds are sufficiently rooted
in the prebankruptcy past under Segal. See id. at *4.

FN16. United States v. White, 365 B.R. 457,
460 (M.D.Pa.2007); In re Glenn, 207 B.R. 418,
421 (E.D.Pa.1997); In re Beaucage, 334 B.R.
353, 357-58 (Bankr.D.Mass.2005); In re
Stienes, 285 B.R. 360, 362 (Bankr.D.N.J.2002);
In  re Conti S0 B.R. 142, 148
(Bankr.E.D.Va.1985).

(2) Parsing Of NOLs Among Entities Is Not Re-
quired, Although The Court Specifically Rejects The
Notion That The “Consolidated Group” Owns Any-
thing

*22 88. Both sides to this litigation devoted atten-
tion to arguing about which specific NOLs were utilized
to generate the tax refunds at issue. The Trustee intro-
duced evidence that, of the $782,473,561 in consolid-
ated 2008 NOL, $210,444,677 of that NOL is attribut-
able to Bancorp activities. See Second Supplemental
Tomlinson Declaration § 2. The Trustee also cited case
authority suggesting that all of the consolidated NOLs
are property of Bancorp's estate. ™7 For its part, the
FDIC initially argued that the Bank had sufficient NOLs
to generate all the refunds itself, and later took the posi-
tion that each of the NOLs belonged to the
“consolidated group” as a whole.

FN17. See, eg, Marvel Entm't Grp., Inc. v.
Mafco Holdings, Inc. (In re Marvel Entm'l
Grp., Inc) (“Marvel”), 273 B.R. 58, 83-85
(D.Del.2002); Parker v. Saunders (In re
Bakersfield Westar, Inc.) (“Bakersfield West-
ar”), 226 B.R. 227, 232-34 (B.AP. 9th
Cir.1998); In re Se. Banking Corp., No.
91-14561, 1994 WL 1893513, at *2

Page 20

(Bankr.S.D.Fla. July 21, 1994); In re PharMor,
Inc., 152 B.R. 924, 926-27 (Bankr.N.D.Ohio
1993).

89. Ultimately, the Court believes that these de-
bates are a sideshow and not material to resolution of
this dispute—as the Ninth Circuit noted in Feiler,
“[w]hether the NOLs themselves are considered prop-
erty is something of a red herring,” because the real is-
sue is who owns the refunds. See 218 F.3d at 956. In an-
swering that question, there are only two parties in-
volved, Bancorp and the Bank. Additionally, although
there is a tax law backdrop to this dispute, the central
question—whether the tax refunds are property of Ban-
corp's bankruptcy estate—ultimately is an issue of
bankruptcy law.

90. The debtor-creditor relationship established un-
der the TSA means that Bancorp has an ownership in-
terest in any tax refunds payable to it, regardless of the
source of the losses (or the owner of any NOLs). The
Bank—and all members of the entire consolidated
group under Section 6 of the TSA—agreed to this struc-
ture in advance. The only issue to which the relative at-
tribution of specific NOLs is germane is the mathemat-
ical calculation of any unsecured claim arising under
the TSA. The fact that the TSA uses the adjectival term
“the Group's” to modify “losses” and “refunds” has no
impact on the nature of the relationship or rights created
under that contract.

91. The Court specifically rejects the notion that the
“consolidated group” could own anything in its own
right. The “consolidated group” is a legal fiction created
for tax purposes and for the convenience of the IRS.
The “consolidated group” is not a legal entity or person
with the capacity to own anything at all. See, e.g., Karls
v. Mellon Capital Mgmt. Corp., 2010 WL 5115272, at
#4-5 (Cal.Ct.App. Dec.15, 2010); LR.S. Field Serv.
Adv. Mem. 200027026, 2000 WL 33116161, at p. 4
(Apr. 10, 2000). A consolidated group cannot file its
own bankruptcy case and did not file this Bankruptcy
Case. Once again, the crux of this dispute is a fight
between the Bancorp bankruptcy estate and the FDIC as
receiver regarding the application of bankruptcy law
concepts to these facts; the “consolidated group” is not
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and could not be a party to this litigation, and it does
not have any property or other interests separate and
apart from the members of the group.

(3) No Proration Is Required

*23 92. First, regardless of the specific point at
which NOLs accrued, the Court concludes that the en-
tirety of the tax refunds are adequately grounded in the
prebankruptcy past because all of the income that was
subject to offset was undisputedly earned prepetition (in
2003, 2004, 2005, and 2006) and all of the prior year
taxes that have now been refunded were paid prepetition
in or for those prior years. As was true in the Flying J
case, this reality leads the Court to conclude that the
loss-carryback refund claim in this case is sufficiently
rooted in the prebankruptcy past to be estate property
under Segal regardless of when specific losses were oc-
curred in 2008. See 2009 WL 5215000, at *4. Thus, no
proration would be warranted even if some portion of
the losses that generated the NOLs accrued post-pe-
tition.

93. Second, even if a proration analysis were under-
taken, the record is such that the analysis would do
nothing to improve the FDIC's position. The only legal
foundation for proration would be dicta in Segal about
the possibility of proration when “losses by the bank-
rupt after filing but before the year's end might increase
the refund. ” 382 U.S. at 380 n. 5 (emphasis added). Put
differently, if sufficient losses existed prior to July 31,
2008 to generate the roughly $40 million in refunds res-
ulting from the carryback of 2008 NOLs, then sub-
sequent losses would be superfluous and provide noth-
ing to which a proration analysis could even theoretic-
ally be applied.

94, An accountant declaration that the FDIC sub-
mitted in support of the FDIC MSJ leaves no doubt that
there were sufficient, if not excessive, losses incurred
prior to July 31, 2008 to generate the entire amount of
the refunds now at issue. Specifically, the FDIC submit-
ted the Thormahlen Declaration, a carefully written doc-
ument which draws precise distinctions between the
“Bank,” the “Federal Bank,” and the “Bank Group.”
This declaration provides what appears to be the only
evidence in the record about the specific accrual of
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NOLs throughout 2008, and it is unequivocal in its
statement that the Bank had, prior to its failure (on July
11, 2008, several weeks before the Petition Date), in-
curred sufficient NOLs to generate the refunds at issue
here. Based upon these statements, the Court concludes
that there necessarily would have been more than suffi-
cient losses available to capture the same tax refunds if
Bancorp's taxable year had ended on July 31, 2008.

95. Additionally, paragraph 4 of the Thormahlen
Declaration explains further that massive losses were
incurred in both 2007 and 2008, the amounts of which
losses are far in excess of what would be needed to gen-
erate the $40 million in carryback tax refunds. Based
upon this evidence, it defies logic for the FDIC to sug-
gest that ample losses would not have existed prior to
July 31, 2008 (at which point 7/12ths of the year would
have elapsed). Indeed, common sense clearly indicts
that a majority, if not the vast bulk, of the 2008 losses
would have occurred in the first part of 2008, which is
when the Bank was bleeding money and careening to-
wards failure and seizure by the OTS. The FDIC's spec-
ulation, contradicted by the Thormahlen Declaration,
that sufficient losses would not have been incurred to
generate the exact same refunds is unsupported by the
evidence. Thus, the Court finds that nothing in the re-
cord submitted to the Court gives rise to any genuine
dispute about this issue in light of Mr. Thormahlen's un-
equivocal and uncontradicted testimony about the tim-
ing and magnitude of the losses."™!®

FNI18. The Court does believe that there is a
factual disagreement about the full extent or at-
tribution of NOLs beyond the amount suffi-
cient to obtain the refund. As noted above, the
Trustee  has  submitted  evidence  that
$210,444,677 of the final 2008 consolidated
NOL was attributable to Bancorp, which the
FDIC disputed based upon statements in the
Wasserman Declaration. Because the Court
does not believe that it is necessary to resolve
these issues to dispose of the Trustee MSJ or
the FDIC MSJ, the Court ends its analysis at
the point where the record makes clear that suf-
ficient 2008 losses had been incurred prior to
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the Petition Date.

*24 96. In summary, the Court does not believe that
any “proration” analysis is appropriate here or that such
an analysis, if undertaken, would alter the outcome. The
simple fact of the matter is that the tax refunds at issue
are all solidly grounded in the prebankruptcy period; the
prospect that whatever taxes had been paid in prior
years would be refunded was hardly one that was un-
duly remote. Under Segal and its progeny, that fact
compels the conclusion that the refunds are property of
Bancorp's estate.

97. Put very simply, the conclusion that follows
from the debtor-creditor relationship under the TSA and
decades of bankruptcy jurisprudence is that the tax re-
funds at issue are property of the Bancorp estate. Segal
is directly applicable and dispositive here. There is no
doubt that all of the income against which the consolid-
ated NOLs were applied was earned prepetition or that
there were sufficient prepetition 2007 and 2008 consol-
idated NOLs for Bancorp to carryback to prior years
and obtain payment of all the tax refunds. As in Segal,
Wade Cook, Flying J and other cases, both the income
and the losses were rooted in the prebankruptcy past
and gave Bancorp a vested prepetition interest in the tax
refunds. The fact that monetization of Bancorp's Peti-
tion Date interests was contingent on the subsequent fil-
ing of tax returns, payment by the government, and the
like does not diminish the existence of the refunds or
their status as property of the estate on the Petition
Date. “Filing a return is merely a procedural step that
must be fulfilled in order to receive the refund.” Araj v.
Kohut, 371 B.R. at 244, The next question is what rights
the FDIC possesses vis-a-vis those refunds, to which
the Court now turns.

b. The FDIC Had A Petition Date “Claim” Relating
To The Tax Refunds

96. In addition to defining the scope of Bancorp's
estate under Bankruptcy Code section 541(a), the Peti-
tion Date also sets the marker for defining rights of
creditors and third parties vis-a-vis the estate. See, e.g.,
In re Fleishman, 372 B.R. 64, 71 (Bankr.D.Or.2007); /n
re Statmore, 22 B.R. 37, 38 (Bankr.D.Neb.1982). This
flows from the longstanding rule that a bankruptcy peti-
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tion “fixes the moment when the affairs of the bankrupt
are supposed to be wound up, as if the whole matter
could be settled in a day.” Addison v. Langston ( In re
Brints Cotton Mhktg,), 737 F.2d 1338, 1342 (5th
Cir.1984) (quoting Sexton v. Dreyfus, 219 U.S. 339,
344, 31 S.Ct. 256, 55 L.Ed. 244 (1911); internal quota-
tion marks omitted). This rule is now codified in the
provisions of the Bankruptcy Code bearing on the FD-
IC's claims and rights in the Bankruptcy Case. See 11
U.S.C. §§ 502(b) {claims are determined “as of the date
of the filing of the petition”) & 541(d) (competing
claimants' interests in property are examined “as of the
commencement of the case”).

99. Upon the filing of Bancorp's case, the relative
rights of Bancorp and the FDIC concerning any future
tax refunds were governed by the TSA, which, as the
Court has already concluded, established a debtor-
creditor relationship. Although tax refunds resulting
from the carryback of 2007 and 2008 consolidated
NOLs were not yet received, the FDIC still had a prepe-
tition “claim” against Bancorp with respect to those re-
funds.

*25 100. The Bankruptcy Code defines a “claim” to
encompass any “right to payment” or any “equitable
remedy for breach of performance if such breach gives
rise to a right to payment,” whether or not such right or
remedy “is reduced to judgment, liquidated, unliquid-
ated, fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable, secured, or unsecured.” 11
U.S.C. § 101(5).

101. Ninth Circuit case law clearly demonstrates
that a creditor may have a prepetition general unsecured
“claim” under a prebankruptcy contract even if the cir-
cumstances necessary to trigger that claim do not occur
until after the bankruptey filing. For example, in Chris-
tian Life Ctr. Litig. Def. Comm. v. Silva (In re Christian
Life Ctr,), 821 ¥.2d 1370, 1374 (9th Cir.1987), the court
held that an officer's claim for indemnification was a
prepetition, general unsecured claim that arose from a
prepetition contract, noting in the process that it “malkes
no difference” that this contingent claim did not actu-
ally “accrue until after the petition was filed.” Similarly,
in SNTL Corp. v. Centre Ins. Co. (Inre SNTL Corp.),
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571 F.3d 826, 843-44 (9th Cir.2009), the court con-
cluded that a creditor had a contingent, unliquidated un-
secured claim for attorneys' fees based upon a fee provi-
sion in a prepetition contract, even though those fees
were not actually incurred until after the bankruptcy
case was filed. The lesson of these cases is that parties
may have unsecured “claims” under a contract that ex-
ists on the petition date, even if the events rendering
those claims matured and liquidated claims happen
thereafter. See also, e.g., United States v. Gerth, 991
F.2d 1428, 1433-34 (8th Cir.1993).

102. As applied here, it is apparent that the FDIC
would have had a “claim” under the TSA on July 31,
2008, even though no tax refunds had actually been paid
to Bancorp. This is particularly the case with respect to
tax refunds that are rooted in the prebankruptcy past.
Whatever rights the FDIC held as to future tax refunds
all relate back to a contract that was executed and in ef-
fect at the commencement of the Bankruptcy Case. As
with the future indemnity and attorneys' fee claims, the
FDIC's claims are general unsecured claims.

103. As the Trustee's counsel correctly noted at the
January 24, 2012 hearing, the FDIC's position that there
is no “claim” under the TSA until Bancorp actually re-
ceives possession of tax refunds is akin to the flawed
analysis adopted by the Third Circuit Court of Appeals
in Avellino & Bienes v. M. Frenville Co. (In re M. Fren-
ville Co.), 744 F.2d 332, 336-38 (3d Cir.1984). The
Frenville decision was widely criticized by courts and
commentators alike—to the point of becoming
something of a running joke among bankruptcy practi-
tioners—and has been repeatedly rejected by the Ninth
Circuit Court of Appeals. See, e.g., Am. Law Ctr. PC, v.
Stanley ( In re Jastrem), 253 F.3d 438, 442 (9th
Cir.2001). In fact, an en banc panel of the Third Circuit
Court of Appeals recently overruled Frenville, noting
how the decision was “universally rejected” by other
circuit courts and criticized by numerous district courts,
bankruptcy courts, and commentators. See JELD-WEN,
Inc. v. Van Brunt ( In re Grossman's Inc.), 607 F.3d
114, 120-21 (3d Cir.2010). Because the FDIC's argu-
ment here relies on a narrow definition of a “claim” that
has now been rejected in every circuit, it is no more per-
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suasive than the Third Circuit's discredited reasoning in
Frenville.

*26 104. By its plain terms, the TSA gave the Bank
a “right to payment” with respect to tax refunds paid or
payable to Bancorp. Under Bankruptcy Code section
101(5) and numerous decisions, that contractual right to
payment affords the FDIC an unsecured “claim” in the
Bankruptcy Case (subject to the bases for disallowance
or subordination asserted in the Complaint). The fact
that this claim was “contingent” on future events
(including the closing of the 2008 tax year, the filing of
tax returns, and the payment of refunds to Bancorp),
“unmatured” (until refunds were actually paid to Ban-
corp and the 15 business day period in the TSA passed),
and “unliquidated” (until the specific amount of the
claim was determinable) does not change the funda-
mental character of the claim. The Court believes that
the only appropriate conclusion under the circumstances
is that the FDIC has a general unsecured claim under
the TSA for the amounts that would have been due to it
under that agreement based upon the refunds that Ban-
corp received.

105. For the foregoing reasons, the Court concludes
that the plain terms of the TSA suffice to define and re-
solve the relative rights of the parties; the tax refunds at
issue are property of Bancorp's bankruptcy estate, and
the FDIC has the ability to assert an unsecured claim
under the TSA, subject to resolution in the claims al-
lowance process. This conclusion does not end the ana-
lysis, however, because, throughout this litigation, the
FDIC has offered a variety of theories as to why the
TSA purportedly should not be applied in accordance
with its plain terms. The Court considers these theories
akin to affirmative defenses against the legal rights and
relationships resulting from the TSA. The FDIC's argu-
ments fall into four primary categories: (1) arguments
based upon a 1973 opinion that both parties consistently
refer to as “ Bob Richards ” ™19, (2) arguments based
upon the Bankruptcy Code; (3) arguments based upon
title 12 of the United States Code or a 1998 agency
policy statement; and (4) arguments based upon Califor-
nia law. The Court has carefully considered all of the
FDIC's affirmative defenses and concludes that none of
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them succeeds in defeating the basic legal construct that
results under the TSA. In the interests of completeness,
this Report and Recommendation now discusses the
specifics of the FDIC's arguments in some detail.

FN19. W. Dealer Mgmt., Inc. v. England (In re
Bob Richards Chrysler—Plymouth Corp.), 473
F.2d 262 (9th Cir.1973).

C. The Bob Richards Decision Is Not Applicable
Here In Light Of The TSA

106. The FDIC devoted substantial effort in all five
of its briefs and at both hearings attempting to fit this
case into the rule articulated by Bob Richards. If Bob
Richards still remains good law,”™2° the Court be-
lieves it must be applied as actually stated: as a gap-
filling rule limited to circumstances when no tax shar-
ing agreement—express or implied—exists between the
parties. See 473 F.2d at 264 (rule inapplicable “where
an agreement can fairly be implied”); id at 265
(applying rule because “there is no express or implied
agreement” regarding rights to tax refunds). Here, there
is an express agreement—the TSA.

FN20. Throughout the course of this litigation,
the Trustee advanced three separate arguments
about why Bob Richards no longer is good law.
First, the Trustee argued that the decision pos-
its a rule of “federal common law,” which is
something the Supreme Court has subsequently
constrained courts from doing. See Atherton v.
FDIC, 519 U.S. 213, 217-26, 117 S.Ct. 666,
136 L.Ed.2d 656 (1997); O'Melveny & Myers
v. FDIC, 512 U.S. 79, 85-89, 114 S.Ct. 2048,
129 L.Ed2d 67 (1994); Ledo Fin. Corp. v.
Summers, 122 F.3d 825, 828-29 (9th Cir.1997)
. Second, the Trustee argued that Bob Richards
presupposes that there be “separate NOLs” in
which a subsidiary has some property interests
or other rights, which is a proposition since re-
jected by the Supreme Court. See United
Dominion Indus. v. United States, 532 U.S.
822, 829-30, 121 S.Ct. 1934, 150 L.Ed.2d 45
(2001); Marvel, 273 B.R. at 83-85. Third, the
Trustee argued that subsequent articulations of
California law—in such cases as Coupon
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Clearing and Lonely Maiden —demonstrate that
if Bob Richards in fact purported to apply state
law, it incorrectly stated and applied such law.
Based upon these arguments, the Trustee takes
the position that Bob Richards no longer re-
mains a valid Ninth Circuit panel decision. See
Miller v. Gammie, 335 F.3d 889, 900 (9th
Cir.2003) (en banc ); Wolfson v. Watts (In re
Watts), 298 F.3d 1077, 1081-83 (9th Cir.2002).
Because the Court has concluded that this dis-
pute falls outside the reach of Bob Richards in
any event, the Court has not resolved whether
Bob Richards retains viability in light of the
three lines of authorities presented by the
Trustee. To the extent that a future court differs
with this Court's reading of the TSA and Bob
Richards, it would be appropriate for that court
to address these issues.

%27 107. The FDIC argued that only “clear and ex-
plicit language” takes a prebankruptcy conmtract out of
Bob Richards. The FDIC did not cite any cases adopting
this position, which is belied by Bob Richards itself and
at odds with the FDIC's own authorities about how even
“implicit” agreements render Bob Richards inapplic-
able. See, e.g., Capital Bancshares v. FDIC, 957 F.2d
203, 207 (5th Cir.1992); Brandt, 279 B.R. at 556. Even
BSD Bancorp, the principal case upon which the FDIC
relies for this argument, recognizes that the Bob
Richards “gap-filling rule” can be “expressly or im-
pliedly » overridden in an agreement. Slip op. at 10
(emphasis added).

108. At bottom, the Court does not believe the tax
sharing agreements in other cases were any more
“explicit” or drafted more favorably for the debtor-par-
ent than the TSA in this case. The courts deciding these
other cases express a uniform view that tax sharing
agreements very similar to the one here render Bob
Richards inapplicable. See BuankUnited, 462 B.R. at
897-901; NetBank, 459 B.R. at 810; Team Financial,
2010 WL 1730681, at *8; First Central, 269 B.R. at
489-90 & 500; Franklin Savings, 159 B.R. at 29. Thus,
even assuming the Bob Richards rule remains good law,
it is inapplicable here by its own terms due to the pres-
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ence of a contrary “express or implied agreement.”

109. The Court's view in this regard is fully consist-
ent with how the District Court has already read Bob
Richards in this very case, when it denied the FDIC's
motion to withdraw the reference in part be-
cause—unlike here—the parties in Bob Richards “were
functioning without a tax sharing agreement.” See
Siegel v. FDIC, 2011 WL 2883012, at *5. The FDIC's
counsel took the position at oral argument that “the Dis-
trict Court erred in [its] reading of Bob Richards.” See
Dec. 13, 2011 Hr'g Tr. at 28:9-11. The Court does not
agree with the FDIC and reads Bob Richards in the
same fashion as the District Court. There is a key dis-
tinction between a fact-pattern involving no tax agree-
ment among the parties (Bob Richards) and one in-
volving such an agreement (this case). This key distinc-
tion-the debtor-creditor relationship arising under the
TSA-removes this case from the parameters of the Bob
Richards decision. Because the TSA exists and serves
to define the parties' rights, there is no “gap” that could
ever be filled with the default rule stated in Bob Richards.

110. In addition, unlike the non-debtor parent cor-
poration in Bob Richards, Bancorp is itself subject to a
bankruptcy proceeding. Any proceeds received by the
Trustee would be used to pay allowed valid claims
against the estate, not to line the pockets of any of the
parties involved. As explained in the First Central case
(which involved an analogous tax refund dispute
between a bankruptcy trustee and the liquidator of the
debtor's failed insurance subsidiary), the unfortunate
reality of Bancorp's insolvency is that the expectations
of all unsecured creditors will be frustrated—myriad
promises to pay will not be fulfilled. See 377 F.3d at
217. Hence, although the FDIC “may understandably
chafe at being required to accept less than it was other-
wise entitled to receive under the [Tax Sharing] Agree-
ment, the short—and conclusive—answer is that this is
not injustice, it is bankruptcy.” Id.; see also id. at 218;
Ades & Berg Grp. Investors v. Breeden (In re Ades &
Berg Grp. Investors), 550 F.3d 240, 243 (2d Cir.2008) (
per curiam); MCorp, 170 B.R. at 902. As the Court
noted at the December 13 hearing, a case where the par-
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ent corporation is in bankruptcy presents exactly the op-
posite situation from that presented in Bob Richards.
See Dec. 13,2011 Hr'g Tr. at 31:3-21.

*28 111. In assessing “unjust enrichment” and sim-
ilar “equitable” arguments advanced by the FDIC, the
Court is also mindful of how the Ninth Circuit Court of
Appeals has repeatedly held that proper application of
“equitable” doctrines will differ in the bankruptcy con-
text. See, e.g., Elliott v. Frontier Props. (In re Lewis W.
Shurtlef, Inc.), 778 F.2d 1416, 1419-20 (9th Cir.1985);
In re N. Am. Coin & Currency, Ltd, 767 F.2d 1573,
1575 (9th Cir.1985). Accord XL/Datacomp v. Wilson (In
re Omegas Grp.), 16 F.3d 1443, 1452 (6th Cir.1994).
As in North American Coin, the Court does not perceive
any equitable rule requiring the Court to protect the FD-
IC fully at the great expense of Bancorp's other credit-
ors; “the equities, as well as the principles underlying
the bankruptcy laws, point in the other direction.” 767
F.2d at 1578; see also Mahon v. Stowers, 416 U.S. at
105 (“This Court has previously held that an ordinary
debtor-creditor relationship requires more than the post-
bankruptcy disappointment of the creditor to convert it
into a trust relationship.”). Thus, because there will be
no unjust enrichment if the Trustee retains the tax re-
funds for the benefit of Bancorp's estate, there is no fac-
tual basis for imposing the quasi-contractual remedy of
Bob Richards. Cf First Central, 377 F.3d at 218.

112. Finally, the Court observes that the existence
of the TSA renders unnecessary reference to equitable
doctrines that are used only when there is no contract,
such as the rule in Bob Richards. This is true as a matter
of bankruptcy law. See, e.g ., TPG of Scottsdale, LLC v.
Secott Desert Shadows, LLC (In re Scott Desert Shad-
ows, LLC), No. 06-0003, 2006 WL 1775828, at *3-4
(Bankr.D.Ariz. Apr.14, 2006). This is equally true as a
matter of California law, which makes clear that when
two parties have entered into a contract regarding a sub-
ject matter, the right of each party concerning that sub-
ject is to sue the counterparty for breach or, in certain
specific circumstances, to compel performance, nor 1o
alter the parties' contractual relationship through the use
of equitable doctrines. See, e.g., Paracor Fin, Inc. v.
GE Capital Corp., 96 F.3d 1151, 1167 (9th Cir.1996)
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(citing Wal-Noon Corp. v. Hill, 45 Cal.App.3d 605, 119
Cal.Rptr. 646, 650-51 (Ct.App.1975)); Wilkison v.
Wiederkehr, 101 Cal.App.4th 822, 124 Cal.Rptr.2d 631,
63641 (Ct.App.2002); Hedging Concepts v. First Alli-
ance Mortg. Co., 41 Cal. App.4th 1410, 49 Cal.Rptr.2d
191, 197-99 (Ct.App.1996).

D. The FDIC's Affirmative Defenses Under The
Bankruptcy Code Do Not Overcome The TSA

113. The FDIC argued that the TSA was invalid
based upon a number of bankruptcy concepts. The FD-
IC did not provide the Court with any applicable author-
ities in which any other court utilized these provisions
of the Bankruptcy Code in the tax sharing context and
as the FDIC suggests. Upon the Court's own analysis of
these arguments, the Court finds each of the FDIC's at-
tempts unavailing.

1. Nothing In The Record Suggests Any Relationship
That Could Implicate Bankruptcy Code Section 541(d)

*29 114. The FDIC argued that Bankruptcy Code
section 541(d) removes the tax refunds from Bancorp's
estate. Section 541(d)is a provision that is applicable
when a third party can demonstrate that a debtor held
absolutely o equitable interest in an asset as a result of
a trust or similar relationship. As with the provisions of
the Bankruptcy Code discussed above, section 541(d)
once again requires the Court to examine the state of af-
fairs “as of the commencement of the case.” 11 U.S.C. §
541(d). As the party seeking to exclude property from
the estate for its own benefit, it is the FDIC's affirmat-
ive burden to demonstrate that, as of July 31, 2008, the
relationship between Bancorp and the Bank was such
that any tax refunds received at that moment would
have fallen outside the broad scope of section 541(a)(1).
5 COLLIER ON BANKRUPTCY ¢§ 541.28 (16th ed.
rev.2011); Southmark Corp. v. Grosz (In re Southmark
Corp.), 49 F.3d 1111, 1117-18 (5th Cir.1995).

115. In recognition of their disfavor in bankruptcy,
the FDIC at one point suggested that it had abandoned
any “constructive trust” theory, and instead sought to
establish some other sort of “trust” relationship that
could implicate Bankruptcy Code section 541(d). See
Docket No. 41 at 14:6-13. There is nothing in the re-
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cord to support any voluntary or resulting trust con-
struct.

116. Under California law, “[a] voluntary trust is
created by acts or words of the trustor which indicate
(1) an intention to create a trust and (2) the subject, pur-
pose, and beneficiary of the trust.” Weststeyn Dairy 2,
280 F.Supp.2d at 1075. Of particular importance,
“[wlhere there is no agreement by the parties to segreg-
ate prepayments or to forbid the commingling of such
prepayments with a party's general funds, such prepay-
ments are not held in trust.” /d. at 1080; see also B.I
Fin. Servs. Grp., 854 F.2d at 354-55; Lonely Maiden,
135 Cal.Rptr.3d at 78-82. Here, as discussed above,
nothing in the TSA imposes any segregation require-
ments or commingling restrictions. Thus, as a matter of
law, the document does not establish a formal trust rela-
tionship.

117. Under California law, a resulting trust is an
“intention-enforcing” device historically limited to real
property transactions. See Johnson v. Johnson, 192
Cal.App.3d 551, 237 CalRptr. 644, 647 & n. 1
(Ct.App.1987). “Clear and convincing proof is required
to support a declaration that a resulting trust exists.” /d.
at 647. Such proof must be particularly clear and com-
pelling “when an attempt is made to establish a result-
ing trust after the lapse of many years or where parol
evidence alone is relied upon.” G.R. Holcomb Estate
Co. v. Burke, 4 Cal2d 289, 299, 48 P.2d 669, 674
(1935). In addition, a resulting trust is an equitable rem-
edy subject to the same strict limitations imposed on
constructive trusts in bankruptcy .

FN21. See, e.g, In re Foam Sys. Co., 92 B.R.
406, 409 (B.A.P. 9th Cir.1988), aff'd 893 F.2d
1338 (9th Cir.1990) (unpublished table disposi-
tion); In re Moore, No. 11-41988, 2011 WL
1877879, at *2 (Bankr.N.D.Cal. May 16, 2011) .

118. Here, the FDIC provides no evidence to sup-
port its resulting trust theory. If such an intention exis-
ted, then evidence of such intent should be readily
available, but the FDIC provided the Court with no con-
temporaneous documents or any other material showing
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any intent by anyone to create any sort of “trust” or sim-
ilar relationship. Rather, as in the recent Lonely Maiden
decision, the actual evidence defeats this theory because
the TSA between Bancorp and the Bank resulted in
Bancorp obtaining beneficial interests in refunds it re-
ceived, and there is no document or other admissible
evidence remotely suggesting otherwise. See 135
Cal.Rptr.3d at 83--84.

*30 119. In the Court's experience, most reasonably
competent attorneys know how to draft language that
creates a trust relationship if that is what their clients
desire. Creating a trust relationship requires only a few
words and the utilization of relative simply concepts,
such as a segregated account. The TSA contains nothing
along these lines, which leads the Court to conclude that
no trust relationship was intended. This conclusion
might be rebuttable if there were compelling evidence
to the contrary in the record, but the FDIC has not
provided the Court with any evidence upon which the
Court could conclude a trust relationship was intended
in 2003.

120. A complete lack of any evidentiary support is
a far cry from the “clear and convincing proof” required
by California law. Because the FDIC has no evidence
supporting the existence any sort of trust relationship
under California law, the FDIC cannot extricate the tax
refunds from Bancorp's estate via Bankruptcy Code sec-
tion 541(d).

2. Deemed Rejection Of The TSA Does Not Strip The
Estate Of Petition Date Property Or Otherwise Alter
The Outcome

121. The Court believes, and the parties appear to
agree, that the TSA is an “executory contract” under the
Bankruptcy Code. An “executory contract” is generally
understood to be one under which future material per-
formance remains due on both sides of the contract. See
In re Frontier Props., Inc., 979 F.2d 1358, 1364 (th
Cir.1992).

122. Section 365 of the Bankruptcy Code contains
provisions that provide a bankruptcy trustee or debtor in
possession with the ability to “assume” an executory
contract—thereby allowing the bankruptcy estate to
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continue to obtain future performance from the counter-
party, provided that the trustee or debtor in possession
also perform under the contract—or to “reject” an ex-
ecutory contract—thereby freeing the estate of the bur-
dens under the contract. See 11 U.S.C. § 365(a). Be-
cause this is a chapter 7 case and the Trustee did not af-
firmatively assume the TSA on or before September 29,
2008, the contract was “deemed rejected” under Bank-
ruptcy Code section 365(d)(1).

123. The parties disagree about the legal con-
sequences of the “deemed rejection.” The FDIC argued
that rejection returned the parties to a world in which
relative rights vis-a-vis the tax refunds are governed by
Bob Richards. The Trustee took the position that rejec-
tion does not have any effect on the estate's rights to the
refunds, in part because those rights passed to the estate
on the Petition Date. The Court permitted each side to
file a supplemental brief specifically addressing this is-
sue. After reviewing those supplemental briefs and al-
lowing the parties additional oral argument about this
issue, the Court has concluded that the Trustee's posi-
tion is correct.

124. Under the Bankruptcy Code, the primary ef-
fect of rejection of an executory contract is to create a
breach immediately prior to the bankruptcy filing,
thereby leaving the counterparty with an unsecured
damages claim. See 11 U.S.C. §§ 365(g)(1) & 502(g)(1)
. Beyond creating a breach and yielding a claim against
the estate, rejection does not substantively affect the
contract—it is not terminated, vaporized, or otherwise
cancelled. See, e.g, In re Cont'l Airlines, 981 F.2d
1450, 1459 (5th Cir.1993); Top Rank, Inc. v. Ortiz (In
re Ortiz), 400 B.R. 755, 761-64 (C.D.Cal.2009); Cohen
v. Drexel Burnham Lambert Grp., Inc. (In re Drexel
Burnham Lambert Grp., Inc), 138 B.R. 687, 708
(Bankr.S.D.N.Y.1992).

*31 125. The rejected executory contract continues
to define the nature of the parties' relationship and
provides the source to determine the extent of any unse-
cured claim against the estate. See, e.g., First Ave. W.
Bldg., LLC v. James ( In re OneCast Media, Inc.), 439
F.3d 558, 563 (9th Cir.2006); Sir Speedy Inc. v. Morse,
256 B.R. 657, 659 (D.Mass.2000). The estate is relieved
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from rendering further performance under the contract,
and the contract counterparty is given an unsecured
claim for breach that can be processed in bankruptcy
with other creditors' claims. See, e.g., In re Rega Props.,
Ltd, 894 F.2d 1136, 1140 (9th Cir.1990). Thus, as ex-
plained in the Collier treatise:

Rejection and section 365(g)s deemed breach do not
affect the parties' substantive rights under the contract
or lease, such as the amount owing or a measure of
damages for breach, or the enforceability of an arbit-
ration clause, and does not waive any defenses to the
contract. However, rejection deprives the nondebtor
party of a specific performance remedy that it might
otherwise have under applicable nonbankruptcy law
for breach of the contract or lease.

3 COLLIER ON BANKRUPTCY § 365.10[1] (16th
ed. rev.2011) (footnotes omitted).

126. Likewise, rejection does not operate to retro-
actively remove property from the estate. See, eg,
Thompkins v. Lil' Joe Records, Inc., 476 F.3d 1294,
1306-08 (11th Cir.2007); Simmons Capital Advisors,
Ltd v. Bachinski (In re Bachinski), 393 B.R. 522,
543-45 (Bankr.S.D.Ohio 2008); Thompson—Mendez v.
St. Charles at Olde Court P'ship, LLC ( In re
Thompson~Mendez), 321 B.R. 814, 819
(Bankr.D.Md.2005). This concept has been applied by
other courts in the specific context of a rejected tax
sharing agreement. See NetBank, 459 B.R. at 82l
Simply put, if an asset would have been property of the
bankruptcy estate as of the petition date, subsequent re-
jection of an executory contract does not change that
result.

127. As detailed in Part V.B.3.a above, Bancorp
had an interest in all the tax refunds at issue as of the
Petition Date. Thus, based upon the foregoing lines of
authority, the TSA did not divest Bancorp of that in-
terest. Rather, rejection served to trigger a material
breach of the rejected TSA, thereby creating a prepeti-
tion unsecured damages claim for the FDIC. See, e.g.,
In re Aslan, 909 F.2d 367, 371-72 (9th Cir.1990). In-
cluded within the FDIC's prepetition claim is whatever
allowable damages result from the estate's future non-
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performance under the contract, all measured as of the
Petition Date. See, e.g., Taunton Mun. Lighting Plant v.
Enron Corp. (In re Enron Corp.), 354 B.R. 652, 655-59
(S.D.N.Y.2006). Put differently, rejection created a
vehicle through which the FDIC's contingent and unli-
quidated claims under the TSA could be channeled
against the estate for purposes of resolution in the Bank-
ruptcy Case under the Bankruptcy Code.

128. The FDIC disagreed with the foregoing case
law and took the position that the Trustee is inappropri-
ately seeking to obtain further “benefits” under the TSA
after its deemed rejection. The Court rejects the FDIC's
analysis for several reasons. First, Bancorp's rights to
future tax refunds—the only “benefit” to which the FD-
IC could conceivably point—became property of the es-
tate on the Petition Date, not after the TSA's deemed re-
jection. Second, the Trustee has never sought to obtain
any postpetition performance from the FDIC (including
with respect to the Bank's theoretically unexecuted ob-
ligations in Sections 2(b), 2(c)(i), and 4(b) of the TSA)
that would somehow benefit the bankruptcy estate. Nor
has the Trustee sought to avail himself of any affirmat-
ive rights under the TSA. Rather, the only post-rejection
actions the Trustee took were to file consolidated tax re-
turns and receive payment of the tax refunds that vested
in the Bancorp estate on the Petition Date.

*32 129. The Trustee's position does not ask the
FDIC or the Bank to do anything post-rejection; the
only parties who must act are the IRS and other taxing
agencies (by paying refunds to Bancorp as parent for a
consolidated group), none of which are even parties to
the TSA. This is a markedly different situation from
cases in which a debtor has tried to compel ongoing or
additional performance from a contractual counterparty
post-rejection. Because the Trustee never sought any
post-rejection performance under the TSA, the FDIC's
position must reduce to the notion that the mere exist-
ence of the TSA confers some “benefit” on the Trustee.
But rejection cannot change the fact that the TSA
defined the relationship between Bancorp and the Bank
on the Petition Date. Nor does rejection change that re-
lationship; rather, even after rejection, the TSA contin-
ues to perform its descriptive function of setting forth a
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debtor-creditor relationship between Bancorp and the
Bank. This is not a “benefit” of the TSA-—it is the very
essence of the TSA. Accordingly, the Court concludes
that the Trustee will not inappropriately “benefit” from
the TSA, and nothing about rejection operates to create
any ownership rights for the FDIC or changes the nature
of Bancorp's ownership interests in the tax refunds.

130. As the Trustee detailed at length in his supple-
mental briefing, the Trustee did not need to rely upon
the TSA to file the tax returns that triggered payment of
the tax refunds at issue. Rather, the applicable Treasury
Regulations provided the Trustee with the sole authority
to file the relevant returns and be paid the refunds sep-
arate and apart from anything in the TSA. ™22 See 26
CFR. §§ L1.1502-77(a)(1)(@), 1.1502-77(a)(2)(v),
1.1502-77(d)(4)(ii) & 1.1502-78(b)(1). In fact, the
Trustee was affirmatively obligated to file those consol-
idated tax returns as a matter of federal law. See, e.g.,
11 U.S.C. §§ 346(b), 521(j))(1) & 704(a); 26 US.C. §
6012(b)(3)-(4); 28 U.S.C. §§ 959(b) & 960(a). Hence,
the Trustee did not need to rely upon or enforce any part
of the TSA as a source of authority for these actions,
which means that the Trustee does not inappropriately
seek to enforce the TSA post-rejection.

FN22. The parties devoted some of their brief-
ing to the FDIC's potential ability to file a
“competing” consolidated tax return under 26
C.FR. § 301.6402-7. Because nothing in this
regulation deprives or imposes any conditions
on the Trustee's right to file the returns that he
filed here (and the record shows that the FDIC
never purported to file a tax return on behalf of
the consolidated group), the Court does not be-
lieve this regulation bears on the outcome of
this case. Nevertheless, for the sake of com-
pleteness, the Court notes that any effort by the
FDIC to file any tax documents that could in
any way affect Bancorp's estate postpetition
would violate the automatic stay and would
therefore be void under Ninth Circuit law. See
NetBank, 459 B.R. at 819-20. This conclusion
would obtain notwithstanding any argument
under Internal Revenue Code section 6402(k)
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because Ninth Circuit case law makes clear that
tax law must yield to bankruptcy law when the
two conflict. See, e.g., Feiler, 218 F.3d at 950;
Bakersfield Westar, 226 B.R. at 236.

131. As a variation on its general argument about
the purported effects of deemed rejection, the FDIC also
argued that Bancorp lacked a petition date interest in in-
cremental tax refunds resulting from the passage of the
Worker, Homeownership, and Business Assistance Act
of 2009, Pub.L. No. 111-92, 123 Stat. 2984 (Nov. 6,
2009), which amended the Internal Revenue Code to al-
low taxpayers with a NOL for 2008 or 2009 to elect to
carry NOL from one of those years back to the third,
fourth, or fifth preceding taxable year instead of the
second taxable year. See id. § 13. According to the FD-
IC, the estate lacks an interest in the additional refunds
that became available under this legislation because the
legislation was passed after the Petition Date and after
the deemed rejection of the TSA. (The FDIC argued
that this is particularly true because it asserts that the
2008 NOL did not even exist before Bancorp's bank-
ruptcy petition was filed, which is an assertion that is
legally and factually incorrect for the reasons discussed
above.) The Court disagrees with this theory.

*33 132, As an initial matter, the case law makes
clear that, when the estate owns an asset such as stock
or a building that appreciates in value postpetition, the
added value inures to the benefit of the estate. See, e.g.,
Gebhart v. Gaughan (In re Gebhart), 621 F.3d 1206,
1211 (9th Cir.2010); Koksal v. Postel (In re Koksal),
451 B.R. 144, 153 (Bankr.D.Kan.2011). The 2009 tax
legislation had the effect of making a property interest
that vested in the estate on the Petition Date (the ability
to carryback 2008 NOLs to obtain a refund of taxes paid
several years prior to bankruptcy) more valuable, but it
did not create any new property interests. In that sense,
the tax legislation is akin to a zoning regulation that
makes a building owned by the estate more valuable, or,
as in two 19th century Supreme Court cases, acts of
Congress that provide additional compensation for ac-
tions taken prior to a bankruptcy filing. Williams v.
Heard, 140 U.S. 529, 535-41, 11 S.Ct. 885, 35 L.Ed.
550 (1891); Milnor v. Metz, 41 U.S. 221, 224-27, 16
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Pet. 221, 10 L.Ed. 943 (1842). Those cases address the
effects of postpetition legislation vis-a-vis property of
an estate and hold that the fruits of such legislation re-
main property of the estate.

133. The parties pointed the Court to only one de-
cision addressing a debtor's right to larger tax refunds
after the passage of the 2009 tax legislation, which
squarely rejects the FDIC's theory. In re Hooper, No.
09-26224, 2010 WL 5155828 (Bankr.D.Ariz. Dec.14,
2010). Relying heavily on Segal v. Rochelle, the court
in Hooper rejected the notion that additional refunds
resulting from the 2009 tax legislation were not prop-
erty of the estate. As in Segal, all those refunds were
sufficiently rooted to the prebankruptcy past to be estate
property since “the Debtors have already paid taxes on
the net income that will generate the refund, and as of
the time of the filing of their bankruptcy petition, the
Debtors have generated a loss from their business oper-
ations for the 2009 tax year.” /d. at *3 n. 7. Application
of Segal thus led to the conclusion

that the postpetition refund generated by the enact-
ment of postpetition legislation is property of the
bankruptcy estate to the extent that the refund is pre-
dicated on prepetition taxes having been previously
paid by the Debtors to the Internal Revenue Service.
The n ature, not the timing, of the refund determines
whether the refund is property of the bankruptcy es-
tate. The Debtors' 2008 and 2009 NOL's and the re-
fund in question generated by those NOL's are prop-
erty of the estate subject to the Trustee's turnover
power under 11 U.S.C. § 542.

Id. at *4 (emphasis added).

134. In light of Williams v. Heard, Milnor v. Metz,
and In re Gebhart, the Court found the analysis in
Hooper to be compelling, and has determined that its
conclusion is equally applicable here; the refunds at is-
sue are predicated on taxes paid to taxing agencies in
2003-2006, and sufficient losses to obtain all those re-
funds existed on the day Bancorp filed its chapter 7 pe-
tition. The 2009 tax legislation was entirely retrospect-
ive in effect, providing a mechanism for prepetition
losses to be used by Bancorp to obtain a refund of taxes
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that had been paid prepetition. See id at *3-4. Hooper
appropriately applies the rule of Segal in the context
where postpetition legislation makes prebankruptcy as-
sets or expectations more valuable. The FDIC pointed
to no authority contrary to Hooper and provided no sub-
stantive basis for distinguishing the decision here, al-
though the FDIC did assert that Hooper was like some
other cases cited by the Trustee insofar as it did not in-
volve the parent company of a consolidated group as the
taxpayer. The Court does not believe this supposed dis-
tinction is one that makes any legal difference,
however, and the FDIC cited no authority suggesting
otherwise. Thus, the Court concludes that the fact that
November 2009 tax legislation allowed the 2008 NOL
to be carried back for a longer period of time than might
otherwise have been the case does not mean that any in-
cremental refunds fall outside the broad scope of prop-
erty of the Bancorp estate. Once again, rejection of an
executory contract simply does not strip property out of
a bankruptcy estate.

3. Bankruptey Code Section 365(c)(2) Does Not Ap-
ply Here

*34 135. The FDIC argued that the operation of the
TSA is undermined by Bankruptcy Code section
365(c)(2). Section 365(c)(2) establishes a general limit-
ation on a bankruptcy trustee's ability to assume a cer-
tain type of executory contract and/or to assign that con-
tract to a third party. Specifically, the trustee may not
assume or assign “a contract to make a loan, or extend
other debt financing or financial accommodations, to or
for the benefit of the debtor, or to issue a security of the
debtor.” 11 U.S.C. § 365(c)(2).

136. Section 365(c)2) is irrelevant by its plain
terms; the Trustee never sought to “assume or assign”
the TSA. As discussed above, the TSA was deemed re-
jected by operation of law, which means it can no
Jonger be assumed or assigned. Therefore, a debate
about whether the TSA is a contract whereby the Bank
would make “financial accommodations” to Bancorp is
purely academic. Even if it were somehow relevant,
however, the Court concludes that the TSA does not in-
volve the making of any “financial accommodations” to
Bancorp, for at least two reasons.
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137. First, as the Collier treatise explains, this term
is “strictly construed and do[es] not extend to an ordin-
ary contract to provide goods or services that has incid-
ental financial accommodations or extensions of credit.”
3 COLLIER ON BANKRUPTCY 9 365.07]2] (16th ed.
rev.2011). Thus, only if a contract's “primary purpose”
is “to extend financing to or guarantee the financial ob-
ligations of the debtor” d oes a “financial accommoda-
tion” exist; if an agreement “establishes a contractual
business relationship and any financing that is a part of
this relationship is only incidental to the relationship,
then the [a]greement does not fall within the ambit of
§§ 365(c)2) and 365(e)(2)B).” Citizens & S. Nat'l
Bank v. Thomas B. Hamilton Co. (In re Thomas B.
Hamilton Co.), 969 F.2d 1013, 1019-20 (11th Cir.1990)
; see also, e.g., In re United Airlines, Inc., 368 F.3d 720,
724 (7th Cir.2004). Here, the TSA's overarching pur-
pose is to create a business relationship that governs the
filing of consolidated tax returns and allocates tax liab-
ilities and responsibilities among the IndyMac group's
members. Although a debtor-creditor relationship may
be created in certain scenarios in which a refund is re-
ceived, the provision of that indirect “financing” cer-
tainly is not the TSA's “primary purpose,” but rather is
an attribute incidental to the broader arrangement. Cf. In
re Travel Shoppe, Inc, 88 B.R. 466, 470
(Bankr.N.D.Ga.1988)  (rejecting interpretation  that
“would turn every contract where the debtor owed
money into a contract for financial accommodations and
would allow the exception to swallow the rule” (internal
quotation marks omitted)). Because the TSA is not a
contract for “financial accommodations,” Bankruptcy
Code section 365(c)(2) is not even theoretically relev- ant.

138. Second, and perhaps even more fundament-
ally, a “financial accommodation” can only be provided
by a party who owns funds or assets in the first in-
stance. See, e.g, In re Farrell, 79 B.R. 300, 304
(Bankr.S.D.Ohio 1987). Here, no money or property be-
longing to the Bank is ever “loaned” or “advanced” to
Bancorp, which means the Bank is necessarily “under
no obligation to provide advances of cash or new prop-
erty” after Bancorp's bankruptcy filing. See id. Rather,
Bancorp incurs a contingent future contractual liability
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to the Bank under certain scenarios, which payment
would be made from Bancorp's own, fungible cash. All
refunds that Bancorp receives are paid directly to it by
the taxing agencies, not by the Bank——the taxing agen-
cies are the only parties ever providing new property to
Bancorp, but it is to fulfill their own, independent legal
obligations, not as any loan or accommodation to Ban-
corp. This structure does not create a financial accom-
modation for Bancorp, and it does not involve any use
of the Bank's property. The only asset owned by the
Bank (or the FDIC as receiver) is a contractually calcu-
lated claim against Bancorp. Therefore, the Court re-
jects the FDIC's argument under Bankruptcy Code sec-
tion 365(c)(2).

E. The FDIC's Affirmative Defenses Under Banking
Law Do Not Overcome The TSA

*35 139. In addition to its bankruptcy theories, the
FDIC contended that provisions of title 12 of the United
States Code or a 1998 banking agency policy statement
provide affirmative defenses to the operation of the
TSA. Upon due consideration of the FDIC's arguments,
the Court concluded that each of them is incorrect or in-
apposite under the circumstances presented here. In
many cases, although the FDIC's defenses are presented
under other federal statutes, it is once again the opera-
tion of established bankruptcy law that prevents most of
these defenses from being successful.

1. The FDIC's Attempted “Repudiation” Of The
TSA Violated The Automatic Stay And Is Void

140. On August 15, 2008, the FDIC sent a letter to
Bancorp in which it purported to “repudiate” the TSA
under 12 U.S.C. § 1821(e). [Docket No. 32 Ex. 2.] The
FDIC argues that this repudiation could have the effect
of undoing the TSA or otherwise returning the parties to
a world governed by the quasi-contractual rule of Bob
Richards. The Court concludes that there are two reas-
ons why the FDIC's argument does not work.

141. First, the FDIC's conduct violated the automat-
ic stay that arose as a matter of law when Bancorp filed
for bankruptcy on July 31, 2008. Under the Bankruptcy
Code, a broad stay comes into effect upon the bank-
ruptey filing, and this stay prohibits, inter alia, any act
to exercise possession or control over property of the
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estate, any act to enforce a prebankruptcy claim against
a debtor or its estate, and an array of other conduct that
might be appropriate outside of bankruptcy. See 11
U.S.C. § 362(a). Other courts have consistently held
that the FDIC as receiver is subject to the automatic
stay to the same extent as any other party. See, e.g,
Sunshine Dev., Inc. v. FDIC, 33 F.3d 106, 111-14 (1st
Cir.1994); In re Colonial Realty Co., 980 F.2d 125, 137
(2d Cir.1992).

142. The Court concludes that the FDIC's purported
“repudiation” of the TSA is among the actions that are
prohibited by the automatic stay imposed by 11 U.S.C.
§ 362(a). Other courts to consider this issue have come
to the same conclusion. See, e.g ., NetBank, 459 B.R. at
819-20. Because the automatic stay applied, the onus
was on the FDIC to move for relief from stay under
Bankruptcy Code section 362(d) before purporting to
“repudiate” the TSA. The FDIC never brought such a
motion, and the Court certainly did not modify the stay
to alJlow the FDIC to act in this fashion. Any actions
taken in violation of the stay are void ab initio under
Ninth Circuit law. See, e.g., Griffin v. Harvey ( In re
Wardrobe), 559 F.3d 932, 934-35 (9th Cir.2009); Con-
tractors' License Bd v. Dunbar (In re Dunbar), 245
F.3d 1058, 1063 (9th Cir.2001). Therefore, the FDIC's
purported repudiation could not, as a matter of law,
have had any effect on the property rights of the Ban-
corp estate.

143. In addition, repudiation, just like rejection of
an executory contract, merely constitutes a breach of the
agreement that creates a contractual claim. See 12
U.S.C. § 1821(e)(3). The case law makes clear that re-
pudiation under title 12 does not vaporize or nullify a
contract. See WRH Mortg., Inc. v. S.A.S. Assocs., 214
F.3d 528, 532-34 (4th Cir.2000); ALLTEL Info. Servs.,
Inc. v. FDIC, 194 F.3d 1036, 1039 (9th Cir.1999); How-
ell v. FDIC, 986 F.2d 569, 571 (Ist Cir.1993)."™% For
all the reasons set forth above concerning the non-ef-
fects of the TSA's deemed rejection under the Bank-
ruptcy Code, the FDIC's attempted repudiation would
not have divested the estate of any Petition Date prop-
erty interests even if the repudiation had been success-
fully executed.
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FN23. The FDIC's power to “repudiate” con-
tracts was modeled after and intended to oper-
ate like a trustee's power to “reject” executory
contracts under the Bankruptcy Code. See, e.g,
Fresca v. FDIC, 818 F.Supp. 664, 668 n. 2
(S.D.N.Y.1993). It is notable that the FDIC's
own statutory power, which the FDIC improp-
erly attempted to exercise here, merely
breaches a contract, and does not destroy it for
purposes of determining the parties' rights. As
the Court has explained, rejection in bank-
ruptcy operates similarly.

2. 12 U.S.C. § 371¢ Does Not Invalidate The TSA

*36 144. The FDIC argued at some length that the
interplay between the TSA and bankruptcy law some-
how implicates and violates 12 U.S.C. § 371c, a bank-
ing statute that places certain general restrictions on the
terms of loans between a regulated bank and its affili-
ates. According to the FDIC, section 371c¢ alters the oth-
erwise widely accepted rule that tax refunds belong to a
parent corporation's bankruptcy estate when the parties
entered into a tax sharing agreement of the sort present
here. Based upon this notion, the FDIC argued that the
Court should not adopt an interpretation of the TSA that
would violate the FDIC's construction of federal law.

145. The FDIC's pleadings did not cite any case law
supporting this concept, and the FDIC's counsel was un-
able to provide the Court with any authority supporting
the FDIC's position about this statute when the Court
pressed counsel at oral argument. See Dec. 13, 2011
Hr'g Tr. at 44:25-45:5. The Court found the FDIC's ar-
guments on this front to be unconvincing, which is a
conclusion the District Court appears to have separately
reached. See Siegel v. FDIC, 2011 WL 2883012, at
*4-5. The Court especially agrees with the District
Court's assessment that the FDIC “fails to explain how a
violation of federal statute § 371c(c) falls under TSA
Section 7(a), which discusses penalties for violating the
rules of the OTS or the FDIC, nor how a violation of §
371c(c) would void the TSA.” Id. at *4. Nevertheless,
for the sake of completeness, the Court considered the
FDIC's arguments more fully and did not agree with them.
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146. First, it is doubtful that section 371c has any
relevance at all. The FDIC cited no case law for the pro-
position that tax sharing agreements give rise to a
“loan” or similar “extension of credit.” ™24 This con-
tention simply assumes that the Bank owned all the tax
refunds (i.e, the putative loaned or extended property)
in the first instance. If this initial premise is wrong, then
the FDIC's argument falls apart.

FN24, The decision in BSD Bancorp suggests
in dicta that section 371c may have been im-
plicated in that particular case. See BSD Ban-
corp, slip op. at 11-12. This observation was
made in the context of a different contract,
which required an immediate downstream of
any tax refunds and expressly created a “loan
to parent” in the “remote” and “unusual” cir-
cumstances when that downstream did not oc-
cur. See id at 5 (quoting the agreement). The
TSA says nothing of the sort, and the Court be-
lieves this fact alone provides ample reason to
distinguish the unpublished BSD Bancorp de-
cision.

147. The premise behind the FDIC's argument is
wrong. Until funds are paid over to the Bank by Ban-
corp, the Bank has no property interest or other rights
with respect to any tax refunds. Instead, the Bank
merely has a right to receive a payment under the TSA
after the TSA's 15-business—day period actually runs.
The import of this is manifest: Any loan or extension of
credit could not occur until the Bank first obtained a
vested right to payment, which it then might grant to
Bancorp for some future period. Having ownership
rights in the first instance is an inherent part of any
loan. See, e.g, BLACK'S LAW DICTIONARY 985
(9th ed.2009) (defining “lend” as allowing another the
temporary use of one's property or money “on condition
that the thing or its equivalent be returned” or that the
money be repaid). Here, Bancorp, not the Bank, has
ownership rights to the tax refunds under the TSA,
which means those refunds cannot form the basis for
any “loan” because there never is any borrowing event.

*37 148. Nor does the Court believe there is any
“extension of credit” for purposes of section 371c. This
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concept has been interpreted, based upon the words'
plain meaning, to encompass a continuation of an oblig-
ation past the point at which it would otherwise be due.
™25 Until the 15-business—day period in the TSA
passes, however, the Bank has no rights against Ban-
corp, and thus could not be described as having exten-
ded any credit under the statute. The Court does not
agree with the FDIC's suggestion that the mere fact that
Bancorp would eventually be obligated to pay some
money to the Bank— i.e, the debtor-creditor relation-
ship that is central to this case—also means that there
must be a prohibited extension of credit. This sweeps
far too broadly. Many relationships are of a debtor-
creditor nature without involving any extension of cred-
it. For example, tort victims, judgment creditors, and
employees all have “claims” that establish a debtor-
creditor relationship for bankruptcy purposes. 11 U.S.C.
§ 101(5) & (10)."N26 It is untenable to suggest these
parties extended credit to the debtor, however. The FD-
IC cited nothing to suggest that an extension of credit
sweeps in an all-encompassing fashion, and the Court
will use the “general definition” of a commonly under-
stood term unless doing so would produce “absurd res-
ults.” Rowland v. Cal. Men's Colony, 506 U.S. 194,
200, 113 S.Ct. 716, 121 L.Ed.2d 656 (1993). Because
the TSA's operation does not involve a “loan” or other
“extension of credit,” as generally understood, and ap-
plying the general definition produces a sensible result,
section 371¢ is inapplicable.

FN25. See, e.g., Foley & Lardner v. Biondo (In
re Biondo), 180 F.3d 126, 132 (4th Cir.1999);
Field v. Mans, 157 F.3d 35, 43 (1st Cir.1998);
Fid. & Deposit Co. v. Arnez, 61 F.2d 607, 610
(9th Cir.1932), rev'd on other grounds, 290
U.S. 66, 54 S.Ct. 16, 78 L.Ed. 176 (1933).

FN26. The overarching nature of a “claim” in
bankruptcy is further underscored by juxtapos-
ing it with the many different legal forms that a
party's right to receive payment of money may
take outside of bankruptcy. In the commercial
law context, for example, the Uniform Com-
mercial Code draws broad distinctions between
“notes” and other negotiable instruments (the
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subject of Article 3), bank deposits (the subject
of Article 4), “letters of credit” (the subject of
Article 5), and “securities” (the subject of Art-
icle 8). Within Article 9, there are further dis-
tinctions drawn between payment obligations
taking the form of “accounts,” “chattel paper,”
“promissory notes” and other “instruments,”
“commercial tort claims,” and “payment intan-
gibles.” See, e.g, CAL. COM.CODE § 9102.
Every one of these items involves a debtor-
creditor relationship and could be the source of
a “claim” under Bankruptcy Code section
101(5). The FDIC's argument reduces to a lo-
gical fallacy: every “loan” or “extension of
credit” may give rise to a “claim” in bank-
ruptcy, but not every “claim” in bankruptcy
originates in a “loan” or an “extension of cred- it.”

149. Ultimately, the Court does not find section
371c of relevance here. The TSA is not structured as a
“loan” or an “extension of credit.” There is no borrow-
ing event. There is no money or other property of the
Bank ever borrowed by Bancorp. Instead of a claim for
money borrowed, the TSA creates a general contractual
obligation that may be triggered by external events.
This is not the sort of transaction described by section
371c.

150. Even assuming section 371c¢ has some relev-
ance to the present dispute, the Court also finds that it
does not apply in the fashion suggested by the FDIC.
Contrary to the FDIC's assertions, the TSA contains no
provision stating that the parties would not comply with
whatever collateral posting or equity ratios may be as-
sociated with section 371¢, if, as, and when those provi-
sions became applicable. Rather, such ratios would be
part of the document since “statutes in existence at the
time a contract is executed are considered a part of the
contract, as though they were expressly incorporated
therein.” 2 Tudor City Place Assocs. v. 2 Tudor City
Tenants Corp., 924 F.2d 1247, 1254 (2d Cir.1991). This
puts to rest the FDIC's circular suggestion that Bancorp
and the Bank must have intended some sort of non-
debtor-creditor relationship because otherwise the TSA
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violates the law— section 371c¢ itself contemplates debt-
or-creditor relationships and merely imposes certain
conditions on certain subsets of them (as discussed
above, the Court does not find the TSA to be within
those subsets), and the TSA never states or even sug-
gests that the parties would not comply with those con-
ditions. Thus, section 371c's requirements are not at
odds with the parties' contract, and, prior to Bancorp's
chapter 7 petition, nothing restricted Bancorp's compli-
ance with such requirements.

*38 151. Nevertheless, as a matter of bankruptcy
law, such requirements would not be enforceable post-
petition. After all, although section 371c may require a
security interest in some contexts, the statute itself does
not create a security interest. Nor does the statute per-
fect any lien. See 67 Fed.Reg. 76560, at 76574 (Dec. 12,
2002) (preamble to “Regulation W” promulgated in
connection with section 371c noting how “a member
bank's security interest in any collateral required by sec-
tion [371c] must be perfected in accordance with applic-
able law”). There is no indication that the Bank took
steps to create or perfect any lien to which it may have
been entitled prebankruptcy under section 371c or the
TSA, and the FDIC never asserts the existence of any
prepetition lien. There is no reason to believe such a li-
en was granted, let alone that it was properly perfected
in accordance with applicable nonbankruptcy law.
Whatever might have been required prior to or outside
of bankruptcy, the Bank neither obtained nor perfected
a lien against Bancorp prepetition. The automatic stay
bars any tampering with the state of affairs on Bancorp's
Petition Date. 11 U .S.C. § 362(2)3), (4) & (6). As a
result, the FDIC cannot use arguments under section
371c to improve its unsecured creditor position. Nor
does the fact that section 371c could have theoretically
required a lien in some situations provide any basis for
elevating the FDIC's claim in the Bankruptcy Case
above the level of an unsecured creditor. See, e.g., TWA
Inc. Post Confirmation Estate v. US. Dep't of Agric. (In
re TWA Inc. Post Confirmation Estate), 312 B.R. 759,
761-65 (Bankr.D.Del.2004).

152. Finally, again assuming that section 371c ap-
plies and further assuming the TSA somehow violated
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it, the statute still does not work as the FDIC suggests.
Nothing in section 371c says that a loan or extension of
credit made in violation of the statute is void ab initio
or fails to create an enforceable debtor-creditor relation-
ship. To the contrary, the statute contemplates civil pen-
alties (see 12 U.S.C. §§ 504 & 1818(i)(2)) or regulatory
action, such as “cease and desist” orders (see 12 U.S.C.
§§ 1468(c) & 1818), as the sole remedies for violations
of section 371¢. This stands in sharp contrast to other
banking laws in which Congress made clear its intent to
render certain transactions void or invalid. See, e.g, 12
U.S.C. §§ 91, 1441a(y)(3) & 1467a(f).

153. Other courts have considered analogous argu-
ments and rejected the notion that loans or extensions of
credit made in purported violation of title 12's restric-
tions are voidable. See Armstrong v. First Nat'l Bank (
In re Clothes, Inc.), 40 B.R. 997, 1000 (D.N.D.1984); In
re Bates, 58 B.R. 915, 91617 (Bankr.W.D.Tenn.1986).
And, as the District Court previously ruled in this very
litigation, no regulatory action has been taken (or could
be taken postpetition due to the automatic stay) and no
provision of the TSA would operate to give any
“yoidable” power to section 371c. See Siegel v. FDIC,
2011 WL 2883012, at *4-5, Thus, nothing about section
371c or other banking law alters the prepetition debtor-
creditor relationship that existed between Bancorp and
the Bank."N?7

FN27. In addition to disagreeing with the FDIC
about the applicability of section 371lc in the
first instance and the legal consequences if it
does apply, the Court rejects the FDIC's impli-
cit binary structure. Even assuming that section
371c somehow violated the TSA, nothing about
that fact would affirmatively create a trust or
give the FDIC property rights in any tax re-
funds. In order to prevail in the ownership dis-
pute, the FDIC must meet its burden of affirm-
atively establishing ownership rights in the re-
funds that suffice to extract that property from
the broad reach of Bankruptcy Code section
541(a). Nothing in section 371c does this work
for the FDIC.

*39 154. At best, section 371c might have had
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some theoretical prebankruptcy applicability. Nothing
about the TSA, however, necessarily violates the dic-
tates of section 371c, and whatever the statute actually
required would have been part of the parties' agreement.
Once Bancorp filed for bankruptcy, however, the world
changed dramatically and the Bankruptcy Code now
forbids the FDIC from improving its prepetition rights.
Nevertheless, the TSA remains the contract that defines
the parties' relationship vis-a-vis tax refunds, and it con-
tinues to do so for purposes of ascertaining what is
property of Bancorp's estate and what claims the FDIC
may hold. See 11 U.S.C. §§ 502(b), 541(a)(1) & 541(d)
(each making the Petition Date the operative cleavage
point). Because the Trustee does not need to “enforce”
the TSA to prevail in this dispute, any debate about
whether enforcement would be consistent with section
371c is purely hypothetical.

3. The Interagency Policy Statement Is Legally And
Factually Irrelevant

155. The FDIC argues that the 1998 Interagency
Policy Statement on Tax Allocation in a Holding Com-
pany Structure (the “Policy Statement”) is relevant to
the interpretation of the TSA, because it supposedly is a
“rule” that could result in provisions of the TSA being
rendered “null and void” under Section 7(a) of the TSA.
The Court finds the Policy Statement to be irrelevant
here for several reasons.

156. First, as discussed in Part IV.A. above, the
Court has determined the TSA is unambiguous and
should be interpreted based upon its text, not based
upon parol evidence such as the Policy Statement. Thus,
the Court does not accept the FDIC's invitation to re-
view the extrinsic evidence that the Court has declined
to admit on the premise that it will support the FDIC's
argument that the parties drafted the TSA with the in-
tent that it be consistent with the Policy Statement.

157. Second, the District Court has already made
clear in this litigation that the Policy Statement is
“non-binding” and “not material to adjudicate the own-
ership issue.” Siegel v. FDIC, 2011 WL 2883012, at *4;
see also, e.g., BankUnited, 462 B.R. at 896 n. 29; Nel-
Bank, 459 B.R. at 817-18; Team Financial, 2010 WL
1730681, at *8-9. In the process, the District Court
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noted that this “Court may choose to consider” the
Policy Statement in its legal analysis. See 2011 WL
2883012, at *4 (emphasis added). Because the Court
agrees with the District Court that the Policy Statement
is non-binding and not material to adjudicate the parties'
dispute, the Court chooses not to dwell on how the
Policy Statement should be interpreted.

158. Third, the TSA does not incorporate the Policy
Statement. As a matter of law, the lack of a clear, spe-
cific, and unequivocal reference to the Policy Statement
means the TSA does not incorporate it by reference un-
der California law. See, e.g., Cariaga v. Local No. 1184
Laborers Int'l Union of N. Am., 154 F.3d 1072, 1074-75
(9th Cir.1998); Chan v. Drexel Burnham Lambert, Inc.,
178 Cal.App.3d 632, 223 Cal.Rptr. 838, 843-46
(Ct.App.1986). In addition, the TSA only incorporates
“rules promulgated by” the OTS and the FDIC, but the
Policy Statement is obviously a mere statement of
policy, not a formal “rule” and not anything
“promulgated” by any federal regulator. See, e.g., Pelis-
sero v. Thompson, 170 F.3d 442, 447 (4th Cir.1999);
NetBank, 459 B.R. at 817. At best, the language of Sec-
tion 7(a) is an “amorphous” description, one that fails to
guide the reader to a Policy Statement that falls outside
the scope of what Section 7(a) describes in extremely
general terms. Cf Chan, 223 Cal.Rptr. at 845. Once
again, the Court will not look to the FDIC's extrinsic
evidence to alter the TSA's clear text or to provide addi-
tional concepts and incorporations by reference that
plainly appear nowhere in the document itself.

*40 159. Finally, even if this Policy Statement were
relevant or incorporated into the TSA the Court cannot
agree that the TSA violates it. As the Trustee's briefing
demonstrated, the Policy Statement contains several
provisions that are consistent with there being a debtor-
creditor relationship between the parent and its subsidi-
ary concerning tax refunds, including characterizing the
parent's obligation as a “reimbursement” and a
“receivable,” re commending that the parent make pay-
ments to the subsidiary from its general funds even
when no tax refund is due or received, and suggesting
that the subsidiary should receive payments calculated
as if the subsidiary were a separate entity. The TSA
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comports with all of this.'N2

FN28. The Policy Statement does suggest that
a “tax allocation agreement or other corporate
policies should not purport to characterize re-
funds attributable to a subsidiary depository in-
stitution that the parent receives from a taxing
authority as the property of the parent.” This
single, precatory sentence must be interpreted
in the context of the Policy Statement as a
whole and its general purpose. So interpreted,
the only logical meaning of this provision is
that the agencies might consider it an unsafe or
unsound practice for a parent to keep all of a
group's refunds free and clear without a corres-
ponding reimbursement obligation to the subsi-
diary. Any other interpretation ignores and nul-
lifies those provisions in the Policy Statement,
among others, describing the parent's obliga-
tion to “reimburse” the subsidiary and to do so
even if the parent never receives refunds. Noth-
ing in the Policy Statement purports to describe
the effects of a tax sharing agreement in bank-
ruptcy or to reject case law in existence when it
was drafted. This is telling because the banking
agencies could have taken a clear position in
the Policy Statement that the debtor-creditor re-
lationships firmly upheld by several bankruptcy
and district courts in the FranklinS avings and
MCorp matters, all published before the Policy
Statement, were impermissible. The agencies
chose not to, and the Court finds this silence in
the face of established law to be as instructive
as any words used in the Policy Statement.

4. The FDIC's Belated Argument Under 12 U.S.C. §
1823(e) Is Not Viable

160. In its December 6, 2011 reply brief, the FDIC
argued for the first time that the TSA was invalid under
12 U.S.C. § 1823(e), which imposes certain conditions
on the enforcement of an “agreement which tends to di-
minish or defeat the interest of the [FDIC] in any asset
acquired by” it as receiver. The FDIC never previously
referenced this argument in any of the lengthy prior
briefing regarding the Trustee MSJ or the FDIC MSIJ.
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161. The Trustee objected to consideration of this
argument on the grounds that it was inappropriately
raised for the first time in the FDIC's reply. The Court
agrees. The Court's local rules require replies to be lim-
ited to responding directly to opposition papers, LBR
9013-1(g)(1), and thus follows the ample authority pre-
cluding parties from raising new issues for the first time
in a reply brief. See, e.g, Coleman v. Quaker Oats Co.,
232 F.3d 1271, 1289 n. 4 (9th Cir.2000); Novosteel SA
v. United States, 284 F.3d 1261, 1274 (Fed.Cir.2002);
Docusign, Inc. v. Sertifi, Inc, 468 F.Supp.2d 1305,
1307 (W.D.Wash.2006). The FDIC waived its section
1823(e) argument by raising it in a dilatory and inappro-
priate fashion. The record demonstrates that the FDIC
was aware of this potential argument before the start of
briefing, as the FDIC included this claim among the af-
firmative defenses raised in the FDIC Answer. See FD-
IC Answer at pp. 15-16 (“Sixth Defense”).

162. Even if the FDIC had not waived this argu-
ment, the Court does not find it persuasive. Section
1823(e) imposes four conditions on agreements encom-
passed within its scope. The FDIC does not contest that
the TSA satisfies three of those conditions (it is a writ-
ten document, executed by the Bank, which has con-
tinuously been among the Bank's official records).
Rather, the FDIC maintains that the TSA was not ap-
proved by the board of directors of the Bank.

163. The Trustee offered documents showing that
the TSA was approved by the board of directors of the
Bank. Specifically, the Trustee provided documents (to
which the FDIC lodged no objection) clearly evidencing
that the TSA was part of a set of “Transactions with Af-
filiates” policies, which policies were specifically con-
sidered and approved in official corporate minutes and
resolutions of the board of directors of the Bank. [See
Docket No. 81 Ex. “Y”.] By approving and adopting the
transactions policies and expressly ratifying, confirm-
ing, adopting, and approving all actions taken to imple-
ment those policies—including having the TSA govern
the Bank's tax rights—these documents unambiguously
defeat the FDIC's unsubstantiated suggestion that the re-
quirements of section 1823(e)} were not met. The fact
that documents attached to formal Bank board minutes
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specifically reference and acknowledge the TSA by
name makes this case readily distinguishable from FD-
IC v. Gardner, 606 F.Supp. 1484 (S.D.Miss.1985),
where the challenged contract was never referenced or
acknowledged in board minutes or the attachments
thereto, let alone affirmatively incorporated by name in-
to a formal approval. Moreover, the FDIC simply ig-
nores other documents that the FDIC sought to include
in the record, which again demonstrate that the Bank's
board approved the policies of which the TSA is a part
and state that board approval of the TSA “shall be evid-
enced by the execution thereof.” [See Docket No. 81
Ex. “X”.] Based upon these clear documents and
without any evidence on the other side, the Court is un-
able to conclude that there is any genuine dispute of fact
on this front. ™2

FN29. The only purported evidence that the
FDIC put forward in support of this affirmative
defense was a single paragraph in an attorney
declaration, asserting that the attorney super-
vised a review of board minutes and sup-
posedly was “unable to locate any minutes re-
flecting approval of the TSA.” [Docket No. 79
§ 3.] In addition to being untimely submitted,
this attorney declaration is directly contradicted
by the aforementioned documents, and thus
does not create a genuine issue of material fact.
See, e.g., Estremera v. United States, 442 F.3d
580, 584-85 (7th Cir.2006).

*41 164. More generally, the Court is doubtful that
section 1823(e) even applies in this context. The statute
by its terms is limited to an “agreement which tends to
diminish or defeat the interest of the [FDIC] in any as-
set” it acquired as receiver of the Bank. The FDIC's ar-
gument that the TSA defeats the supposed interest of
the FDIC in tax refunds simply assumes that those re-
funds were an “asset” of the Bank to begin with. The
Court again rejects this mischaracterization of the ar-
rangements between Bancorp and the Bank. In addition,
multiple courts have held that section 1823(e) only ap-
plies to “conventional loan” transactions. See, e.g., John
v. RTC, 39 F.3d 773, 776 (7th Cir.1994); E.L du Pont
de Nemouwrs & Co. v. FDIC, 32 F3d 592, 597
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(D.C.Cir.1994). As the Court has explained, the TSA is
not an agreement for a “loan,” and it certainly is not the
sort of “regular banking transaction” to which section
1823(e) is intended to apply. Given that the TSA was
repeatedly submitted to and approved by IndyMac's fed-
eral regulators, the Court does not accept the FDIC's
suggestion that the TSA is one of the “secret agree-
ments” at which the statute is aimed. See, e.g., Brook-
side Assocs. v. Rifkin, 49 F.3d 490, 495-97 (9th
Cir.1995).

165. Because it was waived by the FDIC and is fac-
tually and legally inapplicable in any event, the Court
rejects the FDIC's argument that it can defeat the TSA
through section 1823(e). In particular, the Court finds
that the FDIC's evidence and argument does not raise a
genuine dispute of material fact and therefore rejects the
FDIC's argument that the TSA did not fully comply
with the provisions of 12 U.S.C. § 1823(e).

F. The FDIC's Affirmative Defenses Under Califor-
nia State Law Do Not Overcome The TSA

166. Beyond its technical bankruptcy and banking
defenses, the FDIC also attempted to undo the TSA by
relying on California law to support its arguments.
Upon consideration of the legal principles behind these
concepts, the Court does not find any of these argu-
ments applicable to this case.

1. The TSA Is Supported By Adequate Considera- tion

167. The FDIC argued that the TSA was not sup-
ported by sufficient consideration to the Bank and
therefore was not an enforceable contract. The Court
disagrees with this argument. Under California law, “[a]
written instrument is presumptive evidence of a consid-
eration.” CAL. CIV. CODE § 1614. Here, that written
contract provides material benefits to all members of
the consolidated IndyMac group by streamlining tax ad-
ministration (which, among other things, eliminated the
need for the Bank to incur the costs of preparing its own
tax return). See, e.g., Marvel, 273 B.R. at 64-66. In-
deed, federal regulators encourage parties to enter into
these sort of contracts, see, e.g., Team Financial, 2010
WL 1730681, at *8-9, and the IndyMac TSA was sub-
ject to review and approval by outside regulators at the
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OTS. In addition to the resulting administrative effi-
ciencies for the Bank, the Bank also received a signific-
ant potential unsecured contractual claim against Ban-
corp. The Court has no doubt that these benefits to the
Bank easily surpass the mere “peppercorn” of consider-
ation that is necessary for the TSA to be an enforceable
contract under California law. See Walters v. Calderon,
25 Cal.App.3d 863, 102 Cal.Rptr. 89, 97 (Ct.App.1972).

2. The TSA Does Not Involve Any Problematic As-
signment

*42 168. The FDIC also argued that the TSA was
ineffective to assign the Bank's refunds to Bancorp un-
der California law. As with the FDIC's section 371c ar-
gument, this theory is misplaced because it simply pre-
supposes that the Bank owned the tax refunds in the
first instance. An “assignment,” after all, requires that
“the owner of the right” transfer the right to another.
See, e.g., Cockerell v. Title Ins. & Trust Co., 42 Cal.2d
284, 291, 267 P.2d 16, 20 (1954). Here, as the Court has
explained, the Bank was never an owner of anything un-
til funds were actually paid over to it by Bancorp. Plus,
even if the Bank did have a preexisting interest in re-
funds that it could assign, this right was properly as-
signed via the TSA. Although an assignment requires
the assignor to manifest its intent to transfer a right, this
intent can be shown in many ways and need not be ex-
plicitly stated in the agreement. As the California Su-
preme Court has explained, “[a]n assignment requires
very little by way of formalities and is essentially free
from substantive restrictions ... ‘[i]t is sufficient if the
assignor has, in some fashion, manifested an intention
to make a present transfer of his rights to the assignee.’
“ Amalgamated Transit Union v. Superior Court, 46
Cal.4th 993, 1002, 95 Cal.Rptr.3d 605, 209 P.3d 937,
943 (2009) (citations omitted). As detailed above, the
TSA manifests the parties' creation of a debtor-creditor
relationship in myriad respects. Thus, there is no
“assignment” associated with applying the TSA accord-
ing to its terms.

3. There Is No Unjust Enrichment If The Trustee
Retains The Refunds

169. Finally, the FDIC argued that the doctrine of
unjust enrichment should prevent the Trustee from re-
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taining the tax refunds under the TSA. As discussed at
some length earlier in this Report and Recommendation,
the Court does not believe that any unjust enrichment is
happening here. In that regard, the Court again notes
that the discussion of unjust enrichment by the Second
Circuit Court of Appeals in the very analogous First
Central case is extremely compelling. As in First Cent-
ral, the Trustee here wants only to marshal “the assets
of the estate under judicial supervision, for distribution
according to federal law, under circumstances in which
unsecured creditors receive fair but not full returns,”
which means that even if Bancorp's estate may be
“enriched” if the Trustee retains the refunds, it will not
be unjustly enriched. See 377 F.3d at 218.

170. Furthermore, the presence of the written TSA
between the parties makes resort to unjust enrichment,
unfairness, or similar equitable concepts and remedies
inappropriate under California law in any event. See,
e.g., Total Coverage, Inc. v. Cendant Settlement Servs.
Grp., Inc, 252 F. App'x 123, 125-26 (9th Cir.2007);
Hedging Concepts, 49 Cal.Rptr.2d at 197-98. The FD-
IC's position again runs aground on the fundamental
rule that “courts cannot make better agreements for
parties than they themselves have been satisfied to enter
into or rewrite contracts because they operate harshly or
inequitably.” Walnut Creek Pipe Distribs., Inc. v.
Gates Rubber Co. Sales Div., 228 Cal.App.2d 810, 39
Cal.Rptr. 767, 771 (Ct.App.1964). At the end of the
day, there is nothing inequitable, unjust, overreaching,
or otherwise unfair about the FDIC receiving propor-
tional distributions on account of whatever unsecured
claim the Bank would have enjoyed under the TSA. It is
the opposite result advocated by the FDIC—under
which the FDIC would receive an enhanced recovery at
the expense of similarly situated unsecured credit-
ors—that would be offensive to the principles of equal-
ity of distribution lying at the heart of the bankruptcy
process.

V1. PROPOSED CERTIFICATION UNDER RULE
54(b)
*43 171. The operative Complaint in this Adversary
Proceeding involves five separate claims for relief. This
Report and Recommendation addresses only one of
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those claims: the Fifth Claim for Relief, the only one
that any party has suggested is a ‘“non-core” matter on
which this Court cannot enter final judgment, and the
mirror image of that claim, the FDIC Counterclaim
(together, the “Tax Refund Claims™). Although the ad-
option of the Court's recommendations by the District
Court would fully resolve the tax refund-related issues,
there remain additional, potentially complex causes of
action to be litigated in this case.

172, In their February 8, 2012 stipulation, the
parties jointly suggested that it would be appropriate to
sever the “non-core” T ax Refund Claims from the re-
mainder of the Adversary Proceeding, and for the Dis-
trict Court to certify any judgment entered after the Dis-
trict Court's review of this Report and Recommendation
as a final judgment under Federal Rule of Civil Proced-
ure 54(b).™© After considering the parties' suggestion
and the posture of this litigation, the Court agrees that
entry of a final judgment would be appropriate, and
hereby proposes that the District Court direct entry of a
final judgment as to the Tax Refund Claims under Rule
54(b).

FN30. As the parties' stipulation recognizes,
such certification would be appropriate only if
the District Court enters summary judgment in
favor of one of the parties, and thus would not
be possible to the extent that the District Court
decides that neither party is entitled to sum-
mary judgment.

173. Rule 54(b) provides in relevant part that:

When an action presents more than one claim for re-
lief ... or when multiple parties are involved, the court
may direct entry of a final judgment as to one or
more, but fewer than all, claims or parties only if the
court expressly determines that there is no just reason
for delay.

Fed.R.Civ.P. 54(b); see Fed. R. Bank. P. 7054(a)
(making rule applicable to adversary proceedings).
Thus, a decision which would otherwise not be “final”
for appellate purposes—such as an order granting par-
tial summary judgment—may be “certified” as a final
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decision under Rule 54(b) if a court entering the judg-
ment finds that “(1) there has been a final judgment on
the merits, i.e., an ultimate disposition on a cognizable
claim for relief, and (2) there is ‘no just reason for
delay.” “ Berckeley Inv. Group, Lid. v. Colkitt, 455 F.3d
195, 202 (3d Cir.2006). Application of Rule 54(b) calls
for an exercise of judicial discretion. See Cur-
tiss-Wright Corp. v. Gen. Elec. Co., 446 US. 1, 7-8,
100 S.Ct. 1460, 64 L.Ed.2d 1 (1980).

174. A determination under Rule 54(b) is appropri-
ate here because the parties' dispute regarding the Tax
Refund Claims is conceptually and legally distinct from
the other claims for relief. Moreover, the Tax Refund
Claims are separate claims that are capable of an ulti-
mate resolution at this juncture. Therefore, a judgment
on the Tax Refund Claims would be an appropriately fi-
nal disposition of separate claims for relief. See, e.g,
Curtiss—Wright, 446 U.S. at 7; United States v. Ettrick
Wood Prods., Inc., 916 F.2d 1211, 1217 (7th Cir.1990).

175. Nor is there any “just reason for delay.” This
second prong of the Rule 54(b) analysis is necessarily a
context-specific one, which “must take into account ju-
dicial administrative interests as well as the equities in-
volved” in a particular case. See Curtiss—Wright, 446
U.S. at 8. This prong allows the District Court to act as
a “dispatcher” for this case, applying its “sound judicial
discretion ... to determine the ‘appropriate time’ w hen
each final decision in a multiple claims action is ready
for appeal.” See id

*44 176. This Adversary Proceeding has been
pending for several years, and the Bankruptcy Case has
been pending even longer. Virtually all tax refunds that
will ever be paid have been paid and are now held in the
Joint Account where they are accruing very low rates of
interest. Absent settlement, only a final judicial resolu-
tion will provide a mechanism whereby those funds are
released for distribution. Both the Trustee and the FDIC
have an understandable interest in seeing that the funds
are distributed in a timely fashion. See, e.g., Century
Glove, Inc. v. First Am. Bank, 860 F.2d 94, 98 (3d
Cir.1988) (emphasizing how “issues central to the pro-
gress of the bankruptcy petition, those likely to affect
the distribution of the debtor's assets, or the relationship
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among the creditors, should be resolved quickly”
(citation and internal quotation marks omitted)). As
both parties agree, accomplishing this important result
is a reason to avoid delay through the entry of a final
judgment on the Tax Refund Claims.

177. In addition, there are procedural benefits to
entry of a final judgment under Rule 54(b). Although
the District Court determined that the Tax Refund
Claims are “non-core,” the Court hereby finds that the
claim allowance and subordination issues presented by
the Trustee's remaining counts are “core” bankruptcy
matters with little relationship to the underlying owner-
ship dispute. 28 U.S.C. §§ 157(b)(2)(B), 157(b)(2)(O)
& 157(b)(3); Stern v. Marshall, 131 S.Ct. at 2618. Un-
der the Judicial Code, a federal district court analyzes a
bankruptcy court's rulings on “core” matters in a funda-
mentally different fashion from its rulings on
“non-core” matters. See 28 U.S.C. §§ 157(c)(1) &
158(a). It would likely be procedurally complex and in-
efficient for the District Court to perform both manners
of review at the very end of the Adversary Proceeding.
Since the “non-core” portion of this Adversary Proceed-
ing is now ready for the District Court's review, the
Court believes it would be just to allow that review to
proceed with finality. This is particularly true given the
Court's impression that, in light of intensity of the
parties' litigation thus far, it is reasonably likely that the
losing party before the District Court will seek to appeal
to the Ninth Circuit Court of Appeals. In order to allow
for that appeal to proceed now-—rather than at the very
end of the case when the District Court has reviewed all
of the Court's ruling on all aspects of the Adversary
Proceeding, including the remaining “core” mat-
ters—the District Court may need to enter a final order.
See generally 28 U.S.C. § 1291. The District Court can
accomplish this result by exercising its discretion under
Rule 54(b).

178. In summary, the result recommended by this
Report and Recommendation would include the final
disposition of claims for relief that are distinct and sep-
arate from the other claims in the Trustee's Complaint
or in the FDIC Answer. The Court does not perceive
any just reason to delay the entry of a final judgment as
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to the Tax Refund Claims, and thus recommends that
the District Court direct the entry of such a judgment
under Rule 54(b).

VII. CONCLUSION AND RECOMMENDATION

*45 179. The Court recognizes that this Report and
Recommendation is lengthy and addresses many issues
that may seem complex or esoteric. Much of the com-
plexity is a function of the sheer number of different ar-
guments and theories that the FDIC has advanced
throughout the course of this litigation. After carefully
working through all these arguments, the Court does not
believe this to be as hard a case as it may appear. There
is an established body of case law extending from 1993
through 2011 resolving very similar disputes about tax
refunds in bankruptcy, and there is an established body
of case law applying California law to determine the
nature of a relationship, including in the bankruptcy
context. These cases provide the first principles upon
which this Report and Recommendation is based. As to
each of the additional issues layered on top of this
foundation, the Court believes that a clear answer can
be found in the relevant statutes, existing case law, or
logic itself.

180. After reviewing all of the evidence and argu-
ments made by both parties in numerous rounds of
briefing and hearings, the Court finds that there is no
genuine dispute as to any material fact that would limit
the Trustee's entitlement to judgment as a matter of law.
As such, the Court's duly considered recommendation to
the District Court would be that the District Court grant
the relief requested by the Trustee MSJ and deny the
FDIC MSJ.

181. More specifically, the Court respectfully re-
commends that the District Court enter an order (1) ad-
opting this Report and Recommendation in its entirety;
(2) providing that the Trustee, as successor to Bancorp,
is entitled to immediate payment, possession, and own-
ership of all refunds to be received on or after July 30,
2008 in connection with consolidated or combined fed-
eral and state tax returns filed or submitted for the years
2000 through 2008 and any interest associated there-
with, including all funds now on deposit in the Joint Ac-
count; (3) holding that any legal rights of the FDIC, the
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Bank, or any subsidiary or affiliate of the Bank with re-
spect to these tax refunds are properly asserted, if at all,
solely in the form of a general unsecured claim against
the Bancorp estate, subject to the bar date in effect in
the Bankruptcy Case, as well as the objections, de-
fenses, and causes of actions set forth in the Trustee's
Complaint; and (4) expressly determining that there is
no just reason for delay and directing that the judgment
in favor of the Trustee and against the FDIC be entered
as a final judgment under Federal Rule of Civil Proced-
ure 54(b).

Bkrtecy.C.D.Cal.,2012.
In re IndyMac Bancorp, Inc.
Slip Copy, 2012 WL 1037481 (Bkrtcy.C.D.Cal.)

END OF DOCUMENT
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United States District Court,
C.D. California.
In re INDYMAC BANCORP INC.

No. CV 12-02967-RGK.
May 30, 2012.

Proceedings: (IN CHAMBERS) Order Accepting
Bankruptey Court's Report & Recommendation
(DE 2)

R. GARY KLAUSNER, District Judge.
*1 Sharon L. Williams Deputy Clerk

I. INTRODUCTION

The Court is called upon to address the Pro-
posed Findings of Fact and Conclusions of Law
(“Proposed Order”) submitted by Bankruptcy Judge
Bluebond in this adversary proceeding between Al-
fred H. Siegel, as Trustee for IndyMac Bancorp
(“Bancorp”), and the FDIC, as receiver for In-
dyMac Bank (“the Bank”). The FDIC did not con-
sent to the Bankruptcy Court's entry of final judg-
ment and has objected to the Proposed Order; the
Trustee has in turn has responded to the FDIC's ob-
jections. Pursuant to Federal Rule of Bankruptcy
Procedure 9033(d), this Court has conducted a de
novo review of the FDIC's objections to the Pro-
posed Order.

The facts and precise procedural history are
complicated and described in more detail in the
Proposed Order; this Order provides only a brief
summary.

In July 2008, the Office of Thrift Supervision
seized the Bank and appointed the FDIC as receiver
to manage the Bank's assets and secured liabilities.
Shortly thereafter, Bancorp, the holding company
for the Bank, filed for bankruptcy in the United
States Bankruptcy Court for the Central District of
California.
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Bancorp and the Bank filed consolidated tax re-
turns pursuant to 26 U.S.C. § 1501 ef seq. A con-
solidated tax return is a single return paid on behalf
of an affiliated group of corporations. 26 U.S.C. §
1501. The parent company acts as the sole repres-
entative of the affiliated group to the Internal Rev-
enue Service (“IRS”). 26 CF.R. § 1.1502-77(a).
Here, the parties signed a contract, the Amended
and Restated Tax Sharing Agreement (“TSA”),
which describes the mechanism by which the
parties will coordinate amongst themselves for the
payment of the consolidated tax return by Bancorp
and distribute refunds received from the IRS.

Roughly $55 million in tax refunds paid by the
IRS to Bancorp remain undistributed. The Bank
made a claim against Bancorp's Bankruptcy Estate
(“Estate”) to these undistributed tax refunds, and in
response the Trustee initiated the present adversary
proceeding against the Bank asserting that the re-
funds are part of the Estate. The parties filed com-
peting Motions for Summary Judgment as to the
claims in the adversary proceeding that deal with
the ownership of the tax refunds. Those Motions
are the subject of the Proposed Order.

For the reasons discussed below, the Court
ACCEPTS the Bankruptcy Court's Proposed Find-
ings of Fact and Conclusions of Law. The Court
grants the Trustee's Motion for Summary Judg-
ment, denies the FDIC's Motion for Summary
Judgment, and severs the claims that are the subject
of the Proposed Order from the remaining claims in
the adversary proceeding pursvant to Federal Rule
of Civil Procedure 54(b).

II. LEGAL STANDARD

A district court reviews de novo a party's ob-
jections to a bankruptcy judge's proposed findings
of fact and conclusions of law. Fed. R. Bankr.P.
9033(d). Upon review, the court may “accept, re-
ject, or modify the proposed findings of fact or con-
clusions of law” or may return the matter to the
bankruptcy judge for further review. 1d.
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1. DISCUSSION

*2 The FDIC objects to nearly every legal con-
clusion made by the Bankruptcy Court in the Pro-
posed Order. Namely, the FDIC objects to the
Bankruptcy Court's determinations that 1) the TSA
creates a debtor/creditor relationship between Ban-
corp and the Bank rather than a principal/agent re-
lationship or resulting trust, 2) the case Western
Dealer Management, Inc. v. England (In re Bob
Richards Chrysler—Plymouth Corporation, Inc.) (
“Bob Richards” ), 473 F 2d 262 (9th Cir.1973) is
inapplicable, and 3) the FDIC's defenses under fed-
eral banking law, bankruptcy law, and California
common law fail.

A. The TSA Is Unambiguous and Describes a
Debtor/Creditor Relationship

The FDIC argues that the TSA creates a prin-
cipal/agent relationship or resulting trust. The
Bankruptcy Court found that the TSA is unambigu-
ous and creates a debtor/creditor relationship. As
such, the FDIC has a claim to the tax refunds as of
the date Bancorp petitioned for bankruptcy
(“petition date”). The Court agrees with the Bank-
ruptcy Court's interpretation of the TSA.

First, the Court agrees with the Bankruptcy
Court's holding that the TSA is unambiguous. In its
Motion for Summary Judgment to the Bankruptcy
Court, the FDIC itself argued that the TSA was un-
ambiguous. (Bankr.DE 41.) The FDIC now argues
that the Bankruptcy Court erred in excluding cer-
tain declarations and other evidence that the FDIC
offered to interpret certain terms in the TSA. The
Court finds that the Bankruptcy Court properly ex-
cluded this evidence as parol evidence through
which the FDIC would attempt to give an alternat-
ive definition to terms in an unambiguous contract.
See Cal.Code Civ. Proc. § 1856.

According to both bankruptcy law and Califor-
nia contract law, the TSA creates a debtor/creditor
relationship. Bancorp owned the tax refunds and
the TSA entitled the Bank to payment based on an
amount that the Bank would have received in re-
funds had it filed its taxes separately. Bancorp's ob-

ligation to pay the Bank is not directly tied to the
amount received from the IRS, Bancorp is not re-
quired to keep the refunds separate or in an escrow
account, and Bancorp has complete decision-mak-
ing authority over the process through which it dis-
tributes money to the Bank. Based on well estab-
lished law these terms and arrangements are indic-
ative of a creditor/debtor relationship rather than a
principal/agent relationship. See, e.g ., BankUnited
Fin. Corp. v. FDIC (In re BankUnited Fin. Corp.) (
“BankUnited” ), 462 BR. 885 (S.D.Fla2011);
Foothill Capital Corp. v. Clare's Food Mkt, Inc. (In
re Coupon Clearing Serv., Inc.) ( “Coupon Clear-
ing” ), 113 F.3d 1091 (9th Cir.1997); United States
v. MCorp Fin. Inc. (In re MCorp Fin., Inc) (

“Mcorp” ), 170 B.R. 899 (S.D.Tex.1994).

The Proposed Order correctly concludes that
the TSA clearly creates a debtor/creditor relation-
ship between the parties. The FDIC's arguments
that Bancorp acted as the Bank's agent are unavail-
ing given the complete absence of control by the
Bank over any tax-related decisions.

B. The TSA Overrides the Default Rule Created by
Bob Richards

*3 The FDIC devotes considerable argument to
the proposition that Bob Richards is applicable to
this case and, as a result, the tax refunds are the
property of the Bank. The Bankruptcy Court found
that Bob Richards established a default rule which
the parties negated by signing the TSA. The Bank-
ruptcy Court further expressed doubt over whether
Bob Richards was still good law. The Court agrees
with the Bankruptcy Court that the TSA makes Bob
Richards inapplicable.

By its very terms, Bob Richards applies to situ-
ations in which the parties file a consolidated tax
return but have not agreed to any procedural mech-
anism regarding the distribution of refunds within
the affiliated group. Western Dealer Management,
Inc. v. England (In re Bob  Richards
Chrysler—Plymouth  Corporation, Inc) (  "“Bob
Richards” ), 473 F.2d 262, 265 (9th Cir.1973). In
those circumstances, the tax refunds paid to the par-
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ent corporation are to be distributed to the subsidi-
ary, so long as they were generated by the subsidi-
ary's losses. I/d. However, the Ninth Circuit spe-
cifically stated that this rule applied because the
parties had not come to another agreement; in in-
stances where the parties have agreed to the manner
in which refunds are to be distributed, that agree-
ment controls. /d. at 264-65.

Bob Richards is inapplicable to the present
case because the parties signed the TSA. Other
courts agree that the rule identified in Bob Richards
is the default rule that the parties are free to adjust
through an agreement between themselves. See
BankUnited Fin. Corp. v. FDIC (In re BankUnited
Fin. Corp.) ( “BankUnited” ), 462 B.R. 885, 889
(S.D.Fla.2011).

The Court need not reach the Bankruptcy
Court's concerns over the present viability of Bob
Richards as it finds the case inapplicable.

C. The FDIC's Banking Law Defenses Fail

The FDIC objects to the Bankruptcy Court's re-
jection of two of the defenses it raised under federal
banking law. The Court will address each of these
defenses in turn.

1. The Requirements of 12 US.C. § 1283(e) Have
Been Satisfied

The FDIC argues that the TSA is void as a mat-
ter of law because it fails to meet the requirements
of 12 U.S.C. § 1823(e). The Bankruptcy Court
found that the FDIC's defense under § 1823(e) was
inapplicable because the FDIC had waived its argu-
ment as it had not timely raised the defense, the re-
quirements of § 1823(e) had been met, and alternat-
ively that § 1823(e) was not applicable to the TSA.
The Court agrees with the Bankruptcy Court's de-
termination.

12 U.S.C. § 1823(e) requires that agreements
which would defeat the interests of the FDIC in an
“asset” have satisfied four procedural steps. The
parties only dispute whether the requirement that
the agreement be approved by the board of direct-

ors of the depository institution and reflected in the
minutes of the meeting was met when the Bank
agreed to the TSA. See 12 U.S.C. § 1823(e)(1)(C).
The Bank's Board of Directors approved the TSA
on July 29, 2003 as part of the bundle of agree-
ments constituting “Transactions with Affiliates”
and this decision is reflected in the minutes of the
meeting. (Bankr.DE 81 Ex. Y.) Therefore, the re-
quirements of § 1823(e) have been satisfied and the
FDIC does not have a defense under this statute.

*4 Although the Court need not reach the
Bankruptcy Court's alternative reasons as to why
this defense fails, it notes that the FDIC appears to
have waived the ability to use § 1823(e) as a de-
fense by raising the argument for the first time as
part of its reply memorandum and that § 1823(e)
may not even apply in this instance as the TSA it-
self does not govern an “asset” owned by the Bank.

Therefore, the Court agrees with the Bank-
ruptcy Court that the FDIC does not have a defense
under 12 U.S.C. § 1823(e).

2. 12 US.C. § 371c Is Not Applicable

The FDIC argues that the TSA violates 12
U.S.C. § 37lc, which governs the terms of loans
between regulated banks and affiliates. The Bank-
ruptcy Court held that § 371c was inapplicable to
the present case because the TSA does not create a
loan or other extension of credit as those terms are
commonly understood. The Court agrees with the
Bankruptcy Court.

Section 371c(c) requires that loans or exten-
sions of credit between a regulated bank and its af-
filiates be secured by a certain amount of collateral
depending on the size of the loan. The FDIC argues
that any obligation by Bancorp to pay the Bank
money, such as the debtor/creditor relationship at
issue here, constitutes a loan or extension of credit
and falls within the ambit of § 371c(c). However,
the FDIC provides no support for this argument.
The term “extension of credit” as interpreted
through regulations applies not to any payment ob-
ligation, but to payment obligations akin to loans.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?mt=Westlaw&prft=HTMLE&vr=2.0&desti... 8/7/2012



Case 10-26881 Doc 894-6 Filed 08/09/12 Entered 08/09/12 16:05:14 Desclaxbibitf 6
D Page 46 of 47

Page 4
Not Reported in F.Supp.2d, 2012 WL 1951474 (C.D.Cal.)

(Cite as: 2012 WL 1951474 (C.D.Cal.))

12 C.F.R. § 223.3(0). This interpretation is consist-
ent with the language of § 371c itself; “extension of
credit” is used in conjunction with “loan.” The only
case the FDIC cites in support of its argument for a
broad definjtion of “extension of credit” is not only
an unpublished slip opinion, but distinguishable
from the instant case in that the tax sharing agree-
ment in that case functioned more like a loan than
the payment system described in the TSA. See BSD
Bancorp, Inc. v. FDIC, WNo. 93-12207-All
(S.D.Cal. Feb. 28, 1995).

The Court agrees with the Bankruptcy Court
that the TSA does not fall within the scope of 12
U.S.C. § 371c as it does not describe a loan or an
extension of credit.

D. Trustee's Rejection of the TSA Does Not Alfer
The Outcome

The FDIC challenges the consequences of the
Bankruptcy Court's determination that the TSA was
an executory contract that the Trustee rejected dur-
ing the bankruptcy filing. The Court finds that the
FDIC's arguments are misplaced and do not accur-
ately describe the legal realities of the tax refunds
paid by the IRS to Bancorp.

The parties appear to agree that the TSA was
an executory contract-one on which material per-
formance remains due from both parties. When a
party files for bankruptcy, it may either assume or
reject its obligations under any executory contract.
11 U.S.C. § 365(a). Because the Trustee did not as-
sume the TSA at the time of the bankruptcy filing,
he is deemed to have rejected the contract. See 11
U.S.C. § 365(d)(1). The dispute here is over the
consequences of that rejection.

*§ As the Bankruptcy Court noted, rejection of
an executory contract by a bankruptcy trustee
serves as a material breach of the contract by the
bankrupt party and gives the other party to the con-
tract a claim against the estate for breach of that
contract. See First Ave. W. Bldg., LLC v. James (In
re Onecast Media, Inc.) ( “Onecast Media” ), 439
F.3d 558, 563 (9th Cir.2006). Because the bankrupt

party is in breach of the contract it is unable to ob-
tain future benefits due under the contract, but the
breach does not void the contract or defeat any
pending claims the bankrupt party had under the
contract. Id (citing 3 Collier on Bankruptcy §
365.09[1] (15th rev. ed.2005).

Bancorp received additional tax refunds from
the IRS after the petition date due to retroactive
changes to the law governing net operating losses
(“NOLs”) under the Worker, Homeownership and
Business Assistance Act (“WHBAA”). The FDIC
argues that these additional refunds are “future be-
nefits” paid to Bancorp under the contract and can-
not be part of the Estate because the Trustee rejec-
ted the TSA. The Court agrees with the Bankruptcy
Court that because the additional tax refunds resul-
ted from a retroactive change in the law, they are
not “future benefits” under the TSA and are instead
properly part of the Estate as of the petition date
even though they were paid later. This holding is
analogous to other cases in which courts have
found that an estate is entitled to post-petition ap-
preciation in the value of its assets. See, eg,
Gebhart v. Gaughan (In re Gebhart), 621 F.3d
1206, 1211 (9th Cir.2010). Here, any tax refunds
are an asset of the Estate by virtue of the TSA and
the WHBAA caused the value of those refunds to
appreciate. See In re Hooper, No. 09-26224, 2010
WL 5155828 (Bankr.D.Ariz. Dec. 14, 2010); see
also Segal v. Rochelle, 382 U.S. 375, 379 (1966)
(finding that NOLs claimed after bankruptcy filing,
but applied to taxable years before the bankruptcy
filing were part of the bankruptcy estate).

The Court finds that the deemed rejection of
the TSA by the Trustee does not eliminate the
Trustee's interest in the additional tax refunds re-
ceived as a result of changes to the law regards
NOLs.

E. The TSA Is Valid Under California Law

The FDIC argues that the TSA is invalid under
California law because it lacks adequate considera-
tion, is an invalid assignment of Bank's interest in
its tax refunds to Bancorp, and results in unjust en-
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richment to the Estate. The FDIC's arguments are
unsupported by the law. Although it is undoubtedly
unfortunate that the FDIC must stand as an unse-
cured creditor with a claim against the Estate, as the
Bankruptcy Court noted, this is the nature of bank-
ruptcy law and does not necessarily result in unjust
enrichment to the Estate.

The Court finds that the TSA is valid under
California law as it contains adequate considera-
tion, is not an invalid assignment, and does not un-
justly enrich the Estate.

1V. CONCLUSION

*6 For the reasons discussed above, the Court
ACCEPTS the Proposed Findings of Fact and Con-
clusions of Law submitted by Bankruptcy Judge
Bluebond. Pursuant to Federal Rule of Civil Pro-
cedure 54(b), the Court severs the claims that are
the subject of this Order from the other claims re-
maining as part of this adversary proceeding. The
parties are to submit a Proposed Judgment consist-
ent with Order by Friday, June §, 2012.

IT IS SO ORDERED.
C.D.Cal.,2012.
In re IndyMac Bancorp Inc.
Not Reported in F.Supp.2d, 2012 WL 1951474
(C.D.Cal)

END OF DOCUMENT
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