
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C. Taylor Ashworth, 010143
Alan A. Meda, 009213
STINSON MORRISON HECKER LLP
1850 North Central Avenue, Suite 2100
Phoenix, Arizona 85004
Telephone: (602) 279-1600
Facsimile: (602) 240-6925
tashworth@stinson.com
ameda@stinson.com

J. Gregory Milmoe (admitted pro hac vice)
Shepard Goldfein (admitted pro hac vice)
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
4 Times Square
New York, New York 10036
Telephone: (212) 735-3000
Facsimile: (212) 735-2000
gregory.milmoe@skadden.com
shepard.goldfein@skadden.com

Anthony W. Clark (admitted pro hac vice)
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
One Rodney Square
Wilmington, Delaware 19899
Telephone: (302) 651.3000
Facsimile: (302) 651.3001
anthony.clark@skadden.com

Attorneys for the National Hockey League

UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA
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(Jointly Administered)

Chapter 11

Second Declaration of William L. Daly

Date: August 5, 2009
Time: 9:00 a.m.
Location: U.S. Bankruptcy Court

230 N. First Ave, Courtroom 703
Phoenix, AZ 85003



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

DECLARATION OF WILLIAM L. DALY

I, WILLIAM L. DALY, declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that

the following is true and correct:

1. I am the Deputy Commissioner of the National Hockey League ("NHL" or

"League"), a position I have held since 2005. I have been employed continuously by the NHL

since 1997, when I was hired as the League's senior ranking legal officer. I submit this declaration

in support of the National Hockey League's Motion for Rescheduling of 363 Auction Sale. The

facts stated herein are based on my own personal knowledge.

2. I have read the "Second Declaration of Jim Balsillie," dated July 31, 2009, and I

attended each of the meetings he references in his declaration, including the August 29, 2006

meeting between Mr. Balsillie and Commissioner Gary Bettman at the NHL's League Offices in

New York, the December 4, 2006 meeting of the NHL Executive Committee at which Mr. Balsillie

was interviewed in connection with his interest in purchasing the Pittsburgh Penguins, and the July

29, 2009 meeting of the NHL Executive Committee at which Mr. Balsillie was interviewed in

connection with his current interest in purchasing the Phoenix Coyotes, as well as the NHL Board

of Governors meeting that followed on the same date. As described below, Mr. Balsillie has

misstated many of the facts related to those meetings.

Mr. Balsillie's August 29, 2006 Meeting at the NHL League Offices

3. With respect to his August 29, 2006 meeting with Commissioner Bettman, Mr.

Balsillie both ignores League policy and practice and materially distorts what transpired during the

meeting. At the time, both the League and the Penguins, and ostensibly Mr. Balsillie, were focused

on the Penguins' attempts to arrange for the financing of a new arena in Pittsburgh. Mr. Balsillie

was also concerned about whether after completing a purchase of the Pittsburgh Penguins he would

be allowed to relocate the Club if he was unable to obtain a new arena in Pittsburgh. The League's

policy and practice at the time, which remains in place today, requires new owners to execute the

NHL's standard form consent agreement. The League's standard form consent agreement includes

a term requiring the new owner to operate the Club in its existing home territory for seven years.
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The Board of Governors always has the discretion, however, to waive enforcement of the seven-

year requirement, and has generally been willing to do so if a Club has made a good faith effort to

succeed in its home territory but has been unsuccessful for reasons beyond its control.

4. Mr. Balsillie's statements about the meeting must be understood with those policies

and practices in mind. For example, Mr. Balsillie states that "[t]he Commissioner assured me that

there would be 'no special terms' in the Consent Agreement." (Balsillie Decl. ¶ 12.) The seven-

year requirement is not a "special term"; it is part of the League's standard form consent agreement.

Mr. Balsillie goes on to say that "[t]he Commissioner agreed that as long as I negotiated in good

faith to obtain a new arena deal in Pittsburgh, if I was unable to obtain a feasible deal, I would be

allowed to relocate in accordance with the NHL bylaw." (Id.) Commissioner Bettman may have

explained the League's policies and practices relating to relocation, including that if Mr. Balsillie

negotiated in good faith and was unable to obtain a feasible deal, the Board of Governors may have

entertained an application to relocate the franchise pursuant to applicable League rules, but at no

time did the Commissioner ever tell Mr. Balsillie that the League would delete the standard seven-

year requirement from the consent agreement.

5. To the contrary, Commissioner Bettman emphasized that it was the League's strong

desire to have the Penguins remain in Pittsburgh and that he was intent on doing everything within

his power (in cooperation with whatever entity or group that might own the Penguins) to seek the

construction of a new arena and the negotiation of satisfactory new arena lease that would enable

the Penguins to remain in Pittsburgh for the long term. The parties discussed at length the two

arena financing plans in Pittsburgh that had been publicized. As to the second plan, which was

referred to as "Plan B," Commissioner Bettman made clear that his judgment was that the plan was

"sufficient" to support the Penguins in Pittsburgh and to avert the Club's need to explore a

relocation of the franchise. When asked if he agreed, Mr. Balsillie expressly stated that he agreed

with the Commissioner's judgment, and that if "Plan B" materialized he would keep the team in

Pittsburgh and would not, under any circumstances, seek to relocate the franchise to another market.

6. The day after the meeting I prepared a memorandum to record what happened

during the meeting. A true and correct copy of my memorandum is attached hereto as Exhibit A.
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The memorandum does not include any mention of the seven-year requirement, much less reflect a

statement that the requirement would be waived. To the contrary, it clearly reflects the

Commissioner's position at the time that the Club should remain in Pittsburgh, and Mr. Balsillie's

agreement with that position:

The Commissioner expressed his views with respect to the two arena
financing plans in Pittsburgh that have been publicized to date – (1) the Isle of
Capri ("IOC") plan (to which the Penguins' franchise has contractually obligated
itself to support for a defined period of time) and (2) the "Plan B" structure that
had been announced recently by the state and local governments as an alternative
to the IOC plan. As to the latter, while acknowledging that he would work
diligently to make the deal more financially beneficial to the Penguins, it was the
Commissioner's view that as originally laid out and articulated by government
officials, and even if not improved by a "single penny," the Plan B arrangement
to the extent it materialized was "sufficient" to support the Penguins in
Pittsburgh and to avert the Club's need to explore a relocation of the franchise.
The Commissioner asked Mr. Balsillie if he agreed with the Commissioner's
judgment in that regard and Mr. Balsillie expressly concurred, stating that even
[if], despite his best efforts, he was unable to "improve" the financial parameters
of "Plan B," and such Plan "materialized," he was committed to maintaining the
Pittsburgh Penguins' franchise in Pittsburgh and would not, under any
circumstances, seek to relocate the franchise to another market. (Mr. Balsillie
reiterated his position in this regard two additional times during the course of the
meeting.) The Commissioner then again made clear his position that to the
extent "Plan B" materializes (even if not improved), regardless of what the
Club's position might be, he would not be prepared to recommend to the Board a
relocation of the Pittsburgh franchise to another market.

(Ex. A at 2 (emphasis added).)

7. Mr. Balsillie's description of what occurred at the August 29, 2006 meeting is also

inconsistent with a prior description of the meeting by Mr. Balsillie's own counsel. Attached

hereto as Exhibit B is a true and correct copy of a November 7, 2006 letter from Ms. Victoria

Gilbert, counsel for Mr. Balsillie, to David Zimmerman, the General Counsel of the NHL. In Ms.

Gilbert's letter, she reiterates at length Mr. Balsillie's purported commitment to the City of

Pittsburgh. In the course of that explanation, she states: "At the meeting at the Commissioner's

office on August 29, 2006 Jim (together with Richard [Rodier]) made a commitment, in front of

numerous attendees, regarding their intention to keep the Penguins in Pittsburgh which was

unequivocal." (Ex. B at 4 (emphasis added).)
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Mr. Balsillie's December 4, 2006 Interview with the NHL Executive Committee

8. Mr. Balsillie also misstates what occurred during his interview with the Executive

Committee on December 4, 2006. Mr. Balsillie states, "I was asked, if a new arena was not built,

would I sell the team to the League. I replied that I would give the League the option if I received

a right to put the team to the League in that event. That is all that was said on that subject. We did

not discuss the price or any other terms of how the option/put would work." (Balsillie Decl. ¶ 17.)

9. In fact, Mr. Balsillie's commitment to keeping the Penguins in Pittsburgh was a

major topic of conversation during the interview. Mr. Jeremy Jacobs, owner of the Boston Bruins

and Chairman of the NHL Board of Governors, pointedly asked Mr. Balsillie if he was committed

to keeping the Penguins in Pittsburgh. Mr. Balsillie's unequivocal answer was "yes." On the

subject of a potential "buy back" provision, during the interview Mr. Balsillie orally agreed to a

provision that would have given the League the option to buy the Club from Mr. Balsillie at the

price he had paid for the Club in the event that the two arena deals under contemplation failed and

he sought to relocate the Club. There was no discussion of a "put." Based on his representations

and the agreement reached during the interview, the Executive Committee recommended his

approval as an owner to the NHL Board of Governors.

10. When it came time to reduce that commitment to writing, however, Mr. Balsillie

refused to do so. He claimed that putting his prior commitments in writing would take away his

"leverage" in negotiations for a new arena in Pittsburgh. To address his stated concern, the League

offered to move the terms related to his commitment to Pittsburgh into a confidential side letter,

rather than the standard form consent agreement. But Mr. Balsillie refused to sign the side letter

and ultimately backed out of the deal.

The League's Evaluation of the Applications of Prospective Owners of the Phoenix Coyotes

11. The League followed the same processes and gave the same consideration to the

applications of each of the three potential ownership groups interested in purchasing the Phoenix

Coyotes: Mr. Balsillie, the group led by Mr. Jerry Reinsdorf, and the "Ice Edge" group led by Mr.

Anthony LeBlanc. To comply with the July 30, 2009 deadline set by the Court, the NHL expedited
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its processes for considering the applications by the Reinsdorf group and the Ice Edge group and

scheduled their interviews for July 29, 2009, despite not having all the information it normally

collects during the due diligence process. The League also scheduled the interview of Mr. Balsillie

for the same day as the other interviews to complete the consideration of his application within the

two-month timeframe that the NHL had informed the Court was feasible. The League's efforts

included: (i) soliciting background materials regarding all interested parties; (ii) employing

investigators, accountants and attorneys to conduct background investigations of those parties; (iii)

evaluating the results of those investigations; (iv) conducting interviews of the interested parties;

and (v) conducting a vote of the Board of Governors regarding whether to approve the interested

parties as potential owners of the Coyotes.

12. At the recent July 29, 2009 meeting of the NHL Executive Committee, the

Executive Committee conducted interviews with the three potential ownership groups. After

deliberating, the Executive Committee held votes as to what recommendations it should make to

the NHL Board of Governors. The Executive Committee voted unanimously to: (i) grant

conditional approval to the Reinsdorf Group pending completion of due diligence and review of

specific transaction terms, including any new equity investors; (ii) defer consideration of the Ice

Edge Group until certain background information was supplied, due diligence was completed, and

its evolving bid was more fully developed; and (iii) disapprove the application of Mr. Balsillie.

13. During both the Executive Committee and Board of Governors meetings, it was

repeatedly emphasized that the League was only considering and voting upon the suitability of

each group as owners under Article 3.5 and By-Law 35 of the NHL Constitution and By-Laws.

The Executive Committee and Board of Governors were also both told that they should not

consider the fact that any of the potential ownership groups may want to relocate the Coyotes in

considering whether they met the League's criteria for ownership of an NHL Club, and in fact there

was no discussion during either meeting related to Mr. Balsillie's interest in relocating the Coyotes

to Hamilton, Ontario.

14. I understand from Mr. Balsillie's Declaration that he believes he was treated unfairly

by the NHL Executive Committee. That is simply not true. The Executive Committee met on the
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morning of July 29, 2009, prior to any of the interviews with the three ownership groups, to discuss

the League's investigation and due diligence regarding each group. Members of the Executive

Committee read and discussed a written report that had been prepared regarding each ownership

group. Members of the Executive Committee also orally reported on their prior dealings with Mr.

Balsillie. Mr. Craig Leipold, the current owner of the Minnesota Wild and the former owner of the

Nashville Predators, read to the Executive Committee a lengthy statement that he personally had

prepared recounting his dealings with Mr. Balsillie and his significant concerns about approving

him as an NHL owner. A true and correct copy of Mr. Leipold's statement is attached hereto as

Exhibit C. As reflected in the statement, Mr. Leipold made it clear that he did not believe Mr.

Balsillie would be a suitable owner of an NHL franchise under the standards set forth in the NHL

Constitution and By-Laws. All of the issues discussed in the meeting focused on Mr. Balsillie's

character and integrity, including his willingness to be a good partner within the League and to

comply with League rules and procedures.

15. During Mr. Balsillie's interview, a wide range of issues was discussed and this

declaration is not intended to provide an exhaustive list of every issue that was discussed or

considered by the Executive Committee. Several members of the Executive Committee, including

Mr. Jacobs, Mr. Tim Leiweke, Mr. Peter Karmanos, and Mr. Tom Hicks questioned Mr. Balsillie

regarding his prior interview with the Executive Committee and his refusal to follow through with

the commitments he made during that meeting, including the "buy back" agreement. They each

stated that they clearly recall that Mr. Balsillie's unequivocal answer to Mr. Jacob's question in

2006 regarding whether he was committed to keeping the team in Pittsburgh was "yes," he was

committed to keeping the team in Pittsburgh. Mr. Balsillie did not have satisfactory answers to

their questions. Without directly denying his prior commitment, Mr. Balsillie simply argued that

he had never been willing to sign the League's standard form consent agreement, and incorrectly

claimed that the League had attempted to change the deal at the last moment.

16. Mr. Leipold and others also questioned Mr. Balsillie at length regarding his actions

in 2007, which appeared to have been taken with the purpose and effect of destabilizing the

Predators franchise in Nashville. Issues that were discussed included the facts that in June 2007:
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without the consent of Mr. Leipold and against the express direction of Commissioner Bettman, Mr.

Balsillie began soliciting "Hamilton Predators" ticket orders in Hamilton, Ontario using the

Predators' intellectual property; Mr. Balsillie had publicly announced lease negotiations with the

arena in Hamilton; and he had submitted a "conditional relocation application" to the League. Mr.

Leipold, Mr. Gillett, Mr. Ed Snider, Mr. Ted Leonsis and I all questioned Mr. Balsillie about his

conduct relating to these activities and his answers were wholly unsatisfactory. Mr. Balsillie

actually suggested that his unauthorized activities somehow "helped" Mr. Leipold by leading to a

resurgence of interest in the team in Nashville.

17. Mr. Gillett also questioned Mr. Balsillie at length about comments he had made to a

reporter in November 2008 that had led to a major media story falsely reporting that the team

owned by Mr. Gillett, the Montreal Canadiens, was for sale. Mr. Gillett said that the team had not

been for sale at the time, but the story led to a major media storm that caused massive damage to

the Canadiens' franchise. Mr. Gillett said he considered suing the newspaper over the story, and

that Mr. Rodier had informed Mr. Gillett that Mr. Balsillie would provide an affidavit stating that

he had been misquoted. Mr. Gillett reported that after days of working on the affidavit with Mr.

Rodier, Mr. Balsillie had refused to sign it. In response, Mr. Balsillie was completely dismissive

and unsympathetic. He told Mr. Gillett that he was a public figure and that he had to be careful

about being drawn into public disputes of that nature. (He did not attempt to reconcile his

statement with his actions in this case.) He also offered Mr. Gillett the unsolicited advice that

damages are tough to prove in the type of case he had been considering pursuing.

18. During his interview, I also asked Mr. Balsillie about his refusal to provide all of the

information the League had requested in connection with his application, including e-mail

regarding League rules and procedures with respect to franchise ownership transfer or relocation

and Mr. Balsillie's past attempts to purchase an NHL franchise. In response, Mr. Balsillie, the co-

CEO of Research in Motion, offered a series of evasive answers claiming alternatively that he does

not maintain personal files, that he could not search for them because his e-mail is on RIM's

corporate servers and this is not a RIM matter, or that his e-mails "self-delete" as part of RIM's

document retention policy. Members of the Executive Committee, including Mr. Peter Karmanos,
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M E M O R A N D U M

August 30, 2006

TO: PITTSBURGH PENGUINS FILES

FROM: BILL DALY

RE: JIM BALSILLIE / AUGUST 29 MEETING

Commissioner Bettman and I attended a meeting last night involving the
current ownership and management of the Pittsburgh Penguins and a potential new
ownership group led by Jim Balsillie that was interested in entering into an agreement to
purchase the Club. In attendance representing the Penguins was Ken Sawyer;
representing the Lemieux Group Investors were Mario Lemieux, Ron Burkle, Bill
Kassling and Tom Grealish; representing Yucaipa (Ron Burkle’s company) was Kevin
Marchetti; and representing Allen & Company were Steve Greenberg and Salima
Vahabzadeh. Jim Balsillie was present in his capacity as a potential buyer of the team,
represented by Richard Rodier as his counsel and potential partner in ownership. The
meeting began at approximately 6:00 pm and continued until about 6:45 pm.

Upon entering the room we were told that, as between the seller and the
potential buyer, they believed they had the framework of an agreement for the sale and
purchase of the Club for an overall purchase price of $175 million, and that, in that
connection, they wanted a sense for the Commissioner’s level of “support” for the
proposed transaction. The Commissioner made clear that it was not his role to judge or
make determinations with respect to potential ownership transactions, but rather to
evaluate them in the context of all the relevant circumstances and to give his best
recommendation (in consultation with the Executive Committee) to the NHL Board of
Governors as to whether the transaction is or is not in the best interest of the League as a
whole. The Commissioner then emphasized that it was the League’s strong desire to
have the Penguins remain in Pittsburgh and that he was intent on doing everything within
his power (in cooperation with whatever entity or group that might own the Penguins) to
seek the construction of a new arena and the negotiation of satisfactory new arena lease
that would enable the Penguins to remain in Pittsburgh for the long-term.
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The Commissioner expressed his views with respect to the two arena
financing plans in Pittsburgh that have been publicized to date – (1) the Isle of Capri
(“IOC”) plan (to which the Penguins’ franchise has contractually obligated itself to
support for a defined period of time) and (2) the “Plan B” structure that had been
announced recently by the state and local governments as an alternative to the IOC plan.
As to the latter, while acknowledging that he would work diligently to make the deal
more financially beneficial to the Penguins, it was the Commissioner’s view that as
originally laid out and articulated by government officials, and even if not improved by a
“single penny,” the Plan B arrangement to the extent it materialized was “sufficient” to
support the Penguins in Pittsburgh and to avert the Club’s need to explore a relocation of
the franchise. The Commissioner asked Mr. Balsillie if he agreed with the
Commissioner’s judgment in that regard and Mr. Balsillie expressly concurred, stating
that even, despite his best efforts, he was unable to “improve” the financial parameters of
“Plan B,” and such Plan “materialized,” he was committed to maintaining the Pittsburgh
Penguins’ franchise in Pittsburgh and would not, under any circumstances, seek to
relocate the franchise to another market. (Mr. Balsillie reiterated his position in this
regard two additional times during the course of the meeting.) The Commissioner then
again made clear his position that to the extent “Plan B” materializes (even if not
improved), regardless of what the Club’s position might be, he would not be prepared to
recommend to the Board a relocation of the Pittsburgh franchise to another market.

Discussion was then had with respect to strategies to achieve the best arena
financing deal possible in Pittsburgh. In that connection, Mr. Balsillie and Mr. Rodier
expressed that it would be their intention to avoid pursuing discussions with the
governmental authorities prior to the expiration of IOC’s “exclusive” period, which early
negotiations would involve imposition of a $12 million fee. Instead, they hoped to
support the passage of the IOC deal and to turn to “Plan B” only to the extent it became
necessary. The Commissioner suggested that the potential buyer perhaps reconsider that
strategy, or at the very least, allow him, on behalf of the League, to explore further with
government officials the viability of Plan B and to urge the improvement of Plan B for
the Club’s benefit. The parties present undertook to more closely examine the Penguins’
contractual obligations to IOC to ascertain the Commissioner’s ability to have such
discussions without potentially violating the terms of the Penguins/IOC Agreement.

Mr. Rodier asked the Commissioner whether there was a prescribed
timeframe in which “Plan B” had to “materialize” before the Club might be permitted to
apply for a relocation. The Commissioner responded that in his view, the relevant
timeframe was “sometime this season,” but specifically allowed for the possibility that
other circumstances may arise that might justify a lengthier timeframe.

On the subject of relocation generally, the Commissioner emphasized that any
proposed relocation by the Penguins would be evaluated pursuant to relevant League
Constitution and By-Law provisions at the time the possibility of relocation became real,
and in particular the procedures set forth in By-Law 36. Mr. Rodier expressed that he
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fully understood and accepted the League’s franchise relocation procedures and that the
proposed ownership group was fully prepared to abide by them.

Final discussion was then had regarding timetable for execution of purchase
and sale documents and League approval. Mr. Greenberg reported on the status of
document exchange between the seller and potential buyer, and indicated that binding
documentation should be able to be completed within a roughly two-week time period.
The Commissioner represented that the League review process would likely take at least
between 8-10 weeks, with a report to the Board of Governors and ultimate Board vote
taking place thereafter.

BD/ac

cc: Gary Bettman
David Zimmerman
Julie Grand
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